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ABATEMENT. See Domicil, 2. 
ACCESSORY. See Criminal Law, 22, 23. 


ACCORD AND SATISFACTION. 
See Usury, 4. 


ACCOUNT. See Judgment, 5. 
ADEMPTION. See Will, 9. 


ADMINISTRATORS AND EXECUTORS. 


1. When an administrator sells railroad stock, the prop- 
erty of the estate which he represents, at private sale, 


and his vendee sells to a bona fide purchaser without 
notice, the title of such purchaser will be protected, as 
against the heirs of said estate. Nutting et al. vs. 
SF INT AE UE 0 indy acig ess 58 Gapignthsaons cantis pager locas ‘ 


. If the original purchasers of this stock bought it 
from the administrator at private sale, under such cir- 
cumstances as the law will charge them with notice, 
and have either appropriated it to their own use or 
sold it to others, then they are liable to the heirs for 
a conversion of it, such purchase being a fraud upon 
their rights. bid. 


. A paper, signed by the Ordinary, purporting to grant 
to an administrator leave to sell the land of the estate 
which he represented, which had never been recorded 
or entered on the minutes of the Court, and without 
proof that such order had been granted, at a regular 
term of the Court of Ordinary, is inadmissible in evi- 
dence. Groover et al. vs.. King 


. The recital in an administrator’s deed, executed on 
the 3d day of December, 1861, that leave to sell the 
land was granted in November last past, is notice to 
the purchaser that the requirement of the law, as to 
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forty days’ public notice of the sale, had not been 
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complied with. Ibid. 


. Although the minor heirs of the intestate may have 


had a guardian who receipted to the administrator for 
their portion of the proceeds of the land, without any 
knowledge of the illegality of the sale, yet they were 
not estopped from asserting their claim to the land, 
when they obtained a knowledge of such illegal sale, 
they accounting for the money received. | Ibid. 


. Where a suit is brought by administrators against an 


attorney for money collected by him as their attorney 
and not as an attorney for their intestate, the allega- 
tion in the pleadings of their representative character 
is mere surplusage, as they were entitled to maintain 
the action in their own names. Kenan, executor, vs. 
DuBignon et al., administrators .......10sseceececceceeees 


. Suit being brought by administrators, proof of their 


representative character is unnecessary, unless denied 
by plea. bid. 


. Where a note is given by a temporary administrator 


for property purchased at an administrator’s sale, it 
does not bind the estate which he represents. Fun- 
derburk, administrator, vs. Gorham et dl......+++s0se0++ 


If the property purchased is appropriated for the ben- ' 


efit of the estate represented by the temporary admin- 
istrator, and he is insolvent, the creditor may proceed 
against said estate. Ibid. 


10. Where a creditor applies for letters of administra- 


tion upon the estate of his deceased debtor, it was 
error in the Court to exclude notes and mortgage to 
secure the same, made by the debtor, which were 
offered in evidence to show the indebtedness, on the 
ground that no affidavit had been filed of the pay- 
ment of taxes thereon. LHinstein vs. Latimer et al...... 


11. An executor who, by the will of his testator, (pro- 


bated in 1853, and by which a solvent estate of more 
than $200,000 is committed to his hands,) is directed 
to move a slave to a free State, to be there manumit- 
ted, and to invest for such manumitted slave, on his 
arrival at age, which occurs in 1862, $3,000, cannot, 
after refusing to execute the bequest of his testator 
until the close of the war, free himself from liability 
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by showing that the estate has perished on his hands 
from the results of the war and other causes. Ander- 
BON V8. Green, CXECULOY ..+ 1000 eeseevecoseesoees a cons eséins 


12. If an executor buy land of his testator at his own 
sale, the purchase is voidable at the election of a leg- 
atee. Ibid. 

13. Where an executor relies on the defense of plene ad- 
ministravit, it is not error in the Court to charge the 
jury, “if you find, from the evidence, there has been 
no full and eomplete administration of the assets of 
the estate, then this plea of defendant’s fails, and your 
verdict may also be against the assets in his hands to 
be administered, or in default of such assets, against 
his personal goods.” Ibid. 


14. The executor in this case, having made himself per- 
sonally liable, by his neglect, for the payment of com- 
plainant’s legacy, before any law existed authorizing 
him to invest in Confederate securities without an 
order of Court, the charge complained of in the 33d 
ground for new trial is immaterial. Ibid. 


15. An executor, who has willfully or negligently mis- 
managed the property in his charge to the injury of a 
legatee, cannot avail himself of the provisions of the 
Relief Act of October 13th, 1870, when sued by such 
legatee. Ibid. 


16..Where land is “ regularly advertised and sold at ad- 
ministrator’s sale,” (and the record states no more) 
and is afterwards levied on under a judgment obtained 
against the intestate in his lifetime, and the Court de- 
cides that the administrator’s sale divests the judg- 
ment lien—to which judgment exception is taken— 
the plaintiff in error must show affirmatively that the 
estate was solvent, and the order of sale was not 
granted for the payment of debts, but for distribution 
only, in order to entitle him to a reversal of the judg- 
ment, even if this would do so, And as to this, we 
reserve our opinion. Carhart et al. vs. Vann.......... . 


17, Where an executor is sued as such, in the county of 
his residence, and, pending the suit, dies, and admin- 
istration de bonis non, is granted upon the estate of 
his testator, who lived and died in a different county, 
to a citizen of the county of the testator’s residence, 
the suit against the executor does not abate, and a 
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scire facias issued to make the administrator de bonis 
non, a party to the suit, should not have been dis- 
missed under the facts stated. Walton vs. Gill, ad- 
ministrator .. .....000+ dat Cn Cabipunnag-os <a irtasen atop dopagnare 
Leonard et al. vs. Same 

Weekes, executor, vs. Same 


ADVERSE POSSESSION. See Ejectment, 1, 5. 
AFFIDAVIT. See Attorney, 2. 
AMBIGUITY. See Evidence, 5, 7. 
AMENDMENT. 


1. The counter-affidavit to proceedings to eject an intru- 
der cannot be amended, nor can a second be made. 


Paige vs. Dodson 
2. An attachment bond is amendable. Long, executor, 
22 


3. Where proceedings are instituted to establish a lost 
note, and suit is commenced after the rule nisi has 
issued, as allowed by section 3910 of the Code, and, 
pending the cause, the original note is found, it is not 
error to allow plaintiff to amend his declaration so as 
to sue upon the original note thus found, even though 
there may be some immaterial discrepancies between 
the original note and the copy which it was sought to 
establish. Cheney et al. vs. Dalton....... Sangin ouabawenh . 


4. The records of the Court of Ordinary are amendable 
so as to make them speak the truth, upon the proper 
steps being taken for that purpose. The fact that the 
Court had no jurisdiction to grant the order, which 
it is proposed to amend, cannot affect the motion to 
amend. If the jurisdiction did not exist, parties whose 
interests may be affected by the judgment can take 
advantage of the want of jurisdiction as wel) after as 
before the amendment, whenever and wherever it in- 
terferes with their rights. Thompson et al. vs. Kim- 
SOE ceciinasanin ssdinnnusii<anersestbn-npcatis sean nbeder 529 


. Upon a motion to amend the records of the Court of 
Ordinary, the only issue before the Court is, whether 
the amendment proposed will make the record speak 
the truth. Whether the original order was legally 











INDEX. 





— or not is irrelevant and impertinent to the issue. 
or can such order, if illegal, be set aside in this pro- 
ceeding. ‘The case is not altered where the motion is 
to rescind an order allowing the amendment. bid. 


6. An amendment of its records by the Court of Ordi- 
nary, upon an ex parte application, cannot affect the 
rights of any persons not parties to the proceedings. 
But if such persons afterwards come into Court and 
move to rescind the order of amendment, and, upon 
hearing all the parties, it appears that the amendment 
was a proper one to be made, the order granting it 
should be permitted to stand. Ibid. 


. An affidavit by an officer or employee on any steam- 
boat, made under section 1969 of the Code, for the 
purpose of foreclosing a lien on such boat for any 
debt that the affiaut may have against the owner or 
lessee of the boat, must state the name of the person 
or persons owing the debt, as well as comply with the 
other requirements of the statute. ‘This is necessary 
to give the State authorities, who cannot proceed 
oolély in rem in such a case, jurisdiction, And where 
the averment is, that demand was made upon the 
agent, it should state that the demand was made on 
the agent of the owner or lessee, as the case may be, 
and not on the agent of the boat. Cape Fear Steam- 
boat Company vs. Torrent et Al...c.c.cscesecseececesececees 


. The affidavit being the foundation of the proceeding, 
the execution issued thereon must conform to it, and 
cannot supply its defects. Where the affidavit con- 
tains all the requirements of the law, the execution, if 
defective, may be amended so as to make it conform 
to the affidavit. Ibid. 

. A return of a sheriff upon a writ of attachment, 

which states that he served a named person “ person- 

ally ” with a summons of garnishment, may be amen- 
ded so as to show that he served such person as pres- 
ident of a bank. If the summons of garnishment 
has been lost, and the sheriff is dead, the plaintiff, on 
motion to do so, should be permitted to prove, by 
aliunde testimony, that the summons of garnishment 
was directed to the person served as president of the 
bank. If the garnishee denies it, he can tender an 
issue which, if found in favor of the plaintiff, will 
entitle him to an order amending the return, “so as 
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to make the proceedings conform to the facts.” Mayer 
& Lowenstein vs. The Chattahoochee National Bank... 606 


APPEAL. 


. A certiorari does not lie, to correct the errors of a 
Justice of the Peace, in a judgment involving ques- 
tions of fact, when the amount of the judgment is 
over fifty dollars, In such cases the remedy is by ap- 
peal, as provided by the Constitution of 1868. Wit- 
kowski vs. Skalowski 


. An appeal would, by section 3554 of the Code, lie 
from the verdict of the jury in the County Court, in 
a collateral issue, at the discretion of the Judge pre- 
siding in said Court. Odom vs. Gill 


ARBITRAMENT AND AWARD. 


. An award having been made the judgment of the 
Court without objection, equity will not interfere to 
set it aside on account of fraud in the original cause 
of action, or of fraud in obtaining the complainant’s 
consent to the arbitration, where all the facts were 
known at the time of the motion to make the award 
the judgment of the Court. Clark et al. vs. Thur- 


. Where a suit was brought to the City Court of Au- 
gusta, for $235 96, the jurisdiction of which does not 
extend to amounts under $100, and the matters in dis- 
pute were referred to an arbitrator, and upon the re- 
turn of the award, which was in favor of the plaintiff, 
for $68 14, besides interest, a motion was made to 
dismiss the case for want of jurisdiction, as the plain- 
tiff, by his own admission, only claimed $81 96, it was 
proper in the Court to sustain the motion. Clements 


. The fact that exceptions were filed to an award which 
was made the judgment of the Court, does not render 
it inadmissible, the exceptions having been withdrawn. 
McRory vs. Sellars 


. The Act of incorporation of the city of Americus, 
and the ordinance passed in pursuance thereof, author- 
izing the arrest and detention of violators of the ordi- 
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nances of said city, without warrant, are not uncon- 
stitutional. Johnson vs. The Mayor and City Council 
of Americus et al......600. pebdsiecdelevss cbsdeubuoviedss “s 


. In case of an arrest without warrant, the prisoner 
should, without unreasonable delay, be conveyed. be- 
fore the most convenient officer authorized to receive 
an affidavit and to issue a warrant, and the imprison- 
ment of the offender beyond a reasonable time for that 
purpose would be illegal. Ibid. 


ATTACHMENT. 


. Seetions 1543 and 1544 of the Revised Code, pre- 
scribing the punishment of any master of a vessel 
who shall throw, or permit to be thrown, from any 
vessel any stone, gravel or other ballast, into the 
waters of any bay or harbor in this State, make such 
an act an offense against the laws of the State, and the 
guilty party is to be tried and punished as in other 
misdemeanors. “Wallace vs. The State, for use, ete 


. The attachment provided for by section 1544, is only 
to secure and recover the fine to be imposed upon the 
conviction of the offender, and cannot be carried to 
judgment until after the guilty person has been tried 
and sentence passed, when judgment may be taken on 
the attachment for the amount of the fine affixed by 
the Judge. Ibid. 


. When the plaintitf’s name is signed to an attachment 
bond by his attorney, the plaintiff’s name should be 
followed by the words “by his attorney-at-law,” to 
which should be added the attorney’s name. Long, 
executor, vs. Hood 

. An attachment bond is amendable, Ibid. 

. Where the defendant has replevied the property 
attached, and has appeared and pleaded to the merits 
of the case, the plaintiff has the right to try the case 
as at common law. bid. 


“ATTORNEY. 


. When the plaintiff’s name is signed to an attachment 
bond by his attorney, the plaintiff’s name should be 
followed by the words “by his attorney-at-law,” to 


which should be added the attorney’s name. Long-vs:, 


199 


» 225 
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2. An affidavit, probating a mortgage, taken before the 
attorney of the mortgagee, who is a Notary Public, is 
not a legal affidavit, and a mortgage recorded on such 
probate is not legally recorded. Nichols vs. Hampton 


. Where a plea had been filed to the plaintiffs’ action 
setting up a legal defense thereto, and a trial was had 
in the absence of one of defendants’ counsel, who was 
alone acquainted with all the facts of the defense, 
which resulted in a verdict for the plaintiffs; on its 
being made to appear that said counsel had leave of 
absence, a new trial should have been granted. Rust, 
Johnston & Company vs. Ketchum & Hartridge......... 534 


4. A judgment will not be set aside for absence of de- 
fendant’s counsel by leave of Court, and an announce- 
ment by the Court that’ none of the counsel’s cases 
will be tried, except by consent, where it does not 
distinctly appear tliat such counsel was regularly re- 
tained in the case, he himself not being able to swear 
to it, and it does appear that the partner of the coun- 
sel, who was such at the time of the alleged retainer, 
is in Court. and states that he knews of no defense, 
and it further appears that there is no counsel of re- 


cord, that no plea is filed, and that there isa judg- 
ment by default which has not been opened. Farmer 


. Where a mortgage and notes secured by it placed in 
the hands of an attorney for foreclosure and suit, one 
of the conditions of which mortgage is, that the mort- 
gagor shall pay all expenses of foreclosure, including 
attorney’s fees, and the attorney takes the rule nisi, 
calling on the defendant to show cause why the mort- 
gage should not be foreclosed for the amount due, and 
ten per cent. thereon as attorney’s fees, and the attor- 
ney also commences a common law suit and gives 
written notice to the defendant not to settle or com- 
promise with plaintiffs, except through the attorney ; 
notwithstanding which the defendant does compromise 
the case with the plaintiffs, without the knowledge of 
the attorney, the latter is entitled to a rule absolute to 
the extent of his fees, in the absence of any cause shown 
to the contrary. Jones vs. Groover, Stubbs & Company 
6 Glas ivttincsticveseabdbipde vied 16ddsVirsadeveccouie: cesiededsioss 

. Thesabsence of defendant’s coursel, by leave of Court, 
on the day the rule absolute was taken, but who had 
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left with plaintiff’s counsel a written consent that the 
rule might be taken unless, before a certain day named, 
which had passed, a. satisfactory settlement was had, is 
no ground for enjoining the levy of the execution 
issued upon the rule, especially where such injunction 
is not asked until afier the return term of the execu- 
tion has passed, aud there is no allegation of the in- 
solvency of the plaintiffs or their attorney, or of any 
good defense which could have been made to the rule. 
Ibid. 


AWARD. See Arbiirament and Award. 
BANKRUPT. See Zaz, 3. 
BANKS. 


1. When a note, payable at bank, is placed in a bank 
for collection, it is the duty of the bank to see to it 
that it is properly presented for payment, and on its 
dishonor, to have it duly protested, and notice given 
to the indorsers. Georgia National Bank vs. Hender- 


2. When a bill of exchange payable at » was sent 
to a bank for collection, and the bank treating it as 
a bank check, and not entitled to days of grace, pre- 
sented it for payment, and had it protested, ete., on 
the day of its maturity, without days of grace, by 
ineans of which the indorser was discharged, and it 
was in evidence, that the bank was notified by the 
indorser at the time, that he claimed the paper to have 
days of grace : 

Held, That the bank was liable to the person who de- 
posited the paper for collection for damages, for its 
negligence in not presenting the check, as required by 
law, and causing notice of its non-payment to be given 
to the indorser. did, 


3. A State bank, not specially authorized by its charter 
to do so, could not, in 1862, issue any of its bills, in- 
tended to be used as money, redeemable otherwise 
than with gold or silver coin. Where it did issue 
bills at that date, in the usual form, it is inadmissible 
in a suit on them by a bona holder, who did not 
receive them from the bank, but purchased them from 
others, to prove that they were intended by the bank 
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to be payable in Confederate currency, and were so 
understood by the community in which the bank was 
located. Manufacturers’ Bank of Macon vs. Lamar... 563 


BILL OF EXCEPTIONS. 
See Practice in Supreme Court, 1, 2, 5. 


BILL OF EXCHANGE. 
See Promissory notes, 5. 


BOND FOR TITLE. 

1. Where F. and N. purchased Jand jointly from M., 
giving their notes for the purchase money and taking 
his bond for titles, and F. paid the whole of the pur- 
chase money, and N,. having died, F. demanded the 
titles to be made to himself, and brought suit on the 
bond in the names of F. and N. for F.’s use: 

Held, That as the purchase was joint and the bond 
joint, it was no breach of the bond to refuse to make 
titles to F. alone. Field et al. vs. Martin 


2. The suit could not be maintained in the name of F. 
and N. for the use of F., N. being dead. bid. 


3. A deed, or bond for titles to a tract of land, by its 
number in the State survey, binds the obligor to make 
title to the land within the boundaries of such survey, 
and if a part be sold off before the date of the deed, 
this isa breach of the bond, nor is this breach excused 
by the fact that the quantity sold off is small, and the 
bond describes the number, containing two hundred 
and two and one-half acres, more or less. Smith vs. 


. Proof that the obligee in a bond for titles knew that 
the obligor was not the owner of the whole of the 
land described in the bond, is no reply to a plea of a 
breach, unless it appear that there was a mistake in 
the description. Ibid. 


CARRIERS. 
. Where one sent to an Express Company, by a small 
negro boy, a slave, for transmission by the company to 
a distant point, a small paper box, three or four inches 


in size, tied with a string, which box eontained a val- 
uable diamond breast-pin, worth $500, and no notice 
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was given to the company of the value of the box and 
its contents, and the box, when delivered by the Ex- 
press Company to the consignee, did not contain the 


vin: 

Held, That the failure to notify the company of the value 
of the box was, under the circumstances, a fraud upon 
the Express Company, and a verdict for the plaintiff, 
against the company, ought to be set aside as contrary 
to law. Everett vs. The Southern Express Company... 


2. Where goods are shipped by railway, and arrive at 
their destination within the usual time required for 
transportation, and are there deposited by the company 
in a place of safety and held by them ready to be 
delivered on demand, their liability as common carriers 
ceases, (unless the custom of trade is shown to be oth- 
erwise as to delivery,) and that of warehousemen com- 
mences. Southwestern Railroad Company vs. Felder.. 


. No notice to the consignee, where the goods arrive on 
time, is necessary to reduce the liability of the com- 
pany from that of common carriers to that of ware- 
housemen. did. 


. If the goods arrive out of time, and after they have 
been demanded by the consignee, it might require 
notice of their arrival to the consignee, and a reason- 

' able time after, to relieve the company from the extra- 
ordinary liability imposed by law upon a common 
carrier. Ibid. 
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CERTIORARI. 


1. A certiorari does not lie to correct the errors of a Jus- 
tice of the Peace, in a judgment involving questions 
of fact, when the amount of the judgment is over fifty 
dollars. In such cases the remedy is by appeal, as 
provided by the Constitution of 1868. Witkowski vs. 
Shalowski 


2. The evidence offered by plaintiff sustains the judg- 
ment, and the mere inversion of the order of admit- 
ting the proof will not warrant the issuing of the writ 
of certiorari. Urquhart vs. Urquhart........ pens ons oes 


3. The written notice required by section 3987 of the 
Code, to be given by the plaintiff in certiorari to the 


opposite party in interest, need not appear of record, 
if there is a waiver in writing of the notice. New vs. 


Le Hardy 


CHARITIES. 


1: Under the Revised Code of this State, our Courts of 
chancery have jurisdiction to carry into effect chari- 
table bequests, the objects of which are definite and 
specific, and capable of being executed. Newsom, 
Ordinary, e al., vs. Starke, administrator, et al 


2. In determining what bequests for charitable purposes 
are defiuite and specific and capable of being executed, 
the Court is to be guided by the well settled rules of 
the Court of chancery in England in the exercise of 
its inherent chancery jurisdiction over charities as dis- 
tinguished from its jurisdiction asthe agent of the King 
in the exercise of his prerogative power to direct and 
give effect to indefinite charitable bequests. bid. 


3. A bequest to the Inferior Court of a county of a sum 
of money to be placed in the hands of four men, who 
are to give bond and security, whose duty it shall be 
to loan out said amount and pay over the interest 

Vou. xiv. 44, 
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annually to the Inferior Court, to pay for the educa- 
tion of poor children belonging to the county, and 
providing that no part of the principal shall be used 

‘ for that purpose, is, according to the well settled rules 4 
for the exercise of the inherent power of 9 Conrt of 
chancery over charities, sufficiently definite and specific 
in its objects and sufficiently capable of execution to 
authorize and require our Courts of chancery to give 
it effect. Ibid. 

4. It is the duty of the Inferior Court, on its acceptance 
of the trust, in such case, to appropriate the money, 
as directed, and if any difficulties arise, or any uncer- 
tainties exist, as to the precise objects, or as to the 
mode of applying the fund, to apply to the Chan- 
cellor, who will direct by decree, the leading details of 
the scheme to be adopted. J bid. 


CHECK. See Promissory Notes, 5. 


CIRCUMSTANTIAL EVIDENCE. 
See Criminal Law, 29. 























CLAIMS. 


To make one a “ claimant” of the property, within the 
meaning of section 5 of the Act of October 13, 1870, 
so as to be permitted to file the counter-affidavit therein 
provided for, he must put in a claim to the property, 
under the claim laws of this State. Adams vs. Wor- 
TM sb iirirevdsecsivestivebics aorcives pubs eséucveboveduhel sesees 295 










CLERK OF SUPERIOR COURT. 
See Ordinary, 1. 


CONFESSIONS. See Criminal Law, 23. 


CONSTITUTIONAL LAW. 


1. It is competent for the General Assembly to grant to 
a foreign corporation the privilege to construct a tele- 
graph. line upon the public domain, provided it does 
not authorize said corporation to take private prop- 
erty for that purpose without providing that just com- 
pensation shall be paid to the owners thereof. South- 
western Railroad Company et al. vs. Southern and 
Atlantic Telegraph Company.....sss.+0 a seeeeeeseeenees 43 
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2. The Act of the General Assembly of the State of 
Georgia, approved August 26th, 1872, entitled “ An 
Act to empower and authorize telegraph companies in 
this State to construct their lines upon the rizht of 
way of the several railroad companies in this State,” 
is unconstitutional and void, for the reason that it 
fails to provide any compulsory process for the en- 
forcement of the payment of just compensation for 
private property taken under its provisions. bid. 


3. The Act of incorporation of the city of Americus, and 
the ordinance passed in pursuance thereof, authorizing 
the arrest and detention of violators of the ordinances 
of said city, without warrant, are not unconstitutional. 
Johnson vs. Mayor and City Couneil of Americus...... 80 


4, In case of an arrest without warrant, the prisoner 
should, without unreasonable delay, be conveyed be- 
fore the most convenient officer authorized to receive 
an affidavit and to issue a warrant, and the imprison- 
ment of the offender beyond a reasonable time for that 
purpose would be illegal. bid. 


5. The Legislature has authority to appoint, by resolu- 
tion, a committee of their own body, as ministerial 
agents, to audit and state the accounts of the officers 
and agents of the Western and Atlantic Railroad. 
Where such statement shows an officer or agent in 
default, and is transmitted by the committee to the 
Comptroller General, and he thereupon issues execu- 
tions against the defaulting officer and his sureties, 
this Court will presume that he has satisfied himself of 
the correctness of the committee’s report by inspection 
of the books and accounts of the Western and Atlantic 
Railroad, and adopted it as his own. Scofield et al. vs. 
Perkereon, ef al... ...000s220000 eesanade nb pijeidinntinetidoweseue 325 
FRinton of al. 08. Bainesescorcescccccesessoosactasoocnyeesn ove O25 


6. The issuing of executions hy the Comptroller General, 
to collect the public revenue due to the State, is the 
act of the Executive department of the Government ; 
and the Courts have no power to prescribe the kind 
or sufficiency of the evidence which shall be necessary 
to authorize the process of execution to issue against 
defaulting officers or agents, or to restrain that depart- 
ment in pursuing this course. Scofield et al. vs. Per- 
kerson et al.; Hinton et al. ve, Same.....+.0.+ oocaseesede OOO 
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CONTINUANCE. 






1. The absence of a party not legally interested in the . 
result of a case, is no ground of continuance. Allen F 
et al, vs. Lathrop & Company. .....cceccccereeesevececeers 133 






2. Lhe evidc ence or the absent witness being inadmis- 






tte ut Lesteereeters tend, ihe cumtinuanee was P Lupreety te- 


fused. Tynes vs. 1 he State. Ls See Fee Ny ee eT OR ... 208 


3. This Court reluctantly interferes with the discretion 
of the Court below in granting or refusing a continu- 
ance, and, in this case, there was no abuse of that dis- 
cretion which will authorize this Court to control it. 
Ibid. 

4. When a motion is made for a new trial on the ground 
that the Court erred in refusing to continue the cause 
on a showing by the party complaining that a mate- 
rial witness is absent, and the Judge overrules the 
motion, this Court will sean the showing very closely, 
and will not interfere unless there is a complete com- 
pliance with the rules of Court. Wardlaw vs. MeCon- : 
nell, executrix......+. Li ds ahadindiabekndibbihanshatsnenaceen' tt 273 : 


5. The motion for a new trial in this case was properly 
overruled, the verdict not being decidedly and strongly 
against the weight of evidence, and the discretion of 
the Court as to the continuance, not having been, in 
our opinion, abused. Cohen vs. Weigle........ Povataaess 438 





























CONTRACT. 


1, Where the language of an instrument in writing is 
ambiguous, and may be fairly understood in more 
ways than one, it should be taken in the sense put 
upon it by the parties at the time of its execution, and 
the Court will hear evidence as to the facts and sur- 
roundings, and decree according to the truth of the 
matter. Armistead vs. McGuire.........cce ceceesecreres . 232 


















CONTRACTORS. See Railroads, 2 










CONTRIBUTION. 


1. Under the provisions of the Revised Code, sections 
2738, 2739 and 2123, accommodation indorsers of a 
negotiable security, payable at a chartered bank, are 
considered as securities merely, and if one pays off the 










INDEX. 
debt he can compel the others to contribute. Free- 
Wndieh 00, ORG ccs vbieguitonsesnndiakeheveue ovate. sie “si 


CONVERSION. See Trover, 1. 
CORPORATIONS. 


. In the absence of any fraud or collusion on the part 
of the railroad company, the mere transfer of the stock 
on the books thereof to the purchaser, by the direc- 
tion of the administrator, will not make the company 
liable as a guarantor or warrantor of the vendor’s 
title to the stock, Nutting et al. vs. Thomason et al... 


See Municipal Corporations. 
COSTS. 


1. The conditional affirmance of the judgment of the 
Superior Court by this Court, which requires the — 
defendant in error, who was plaintiff below, to write 
off a portion of the verdict, the whole:amount of 
which was in controversy, does not entitle the plain- 
tiff in error to enter judgment in the Court below for 
the costs incurred in the Supreme Court when the 
defendant in error complies with the condition. Smith 
vs. Turnley, administrator 


COUNTY COURT. See Appeal, 2. 


COUNTY MATTERS. 


. The declaration of a plaintiff who sues on a written 
contract must set forth a complete and valid contract, 
even when suit is brought under Jones’ form of plead- 
ing. Therefore, in a suit against a county on a bond 
given, after the adoption of the Code, by the Justices 
of the Inferior Court, the pleadings must show, affirm- 
atively, that the contract was entered upon the min- 
utes of the Inferior Court. Without such entry, the 
contract would not be valid, under section 527 of the 
Code, if good in other respects. Pritchett, adminstra- 
tor, vs. Inferior Court of Bartow county........0++++ care 


COVENANT. 


1. Where to a deed the words, “On the express under- . 
standing and agreement on the part of said A. H. 8. 
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(the grantee) that the lot of land so conveyed is never 
ta be sold to or occupied by negroes,” are attached, 
they are words of covenant and not of condition. 
Anthony et al. vs. Stephens et Al.....0.s.essscveccsereececees 241 


2. Where A and B entered into a written contract, in 
which A agrees to sell and make a fee simple title to 
B to a parcel of land, and B agrees to pay to A, $800 
in cash on a fixed day thereafter, and to give on that 
day his note for $300, due one year thereafter, and B 
took possession of the land: 

Held, That the covenants of A to make the deed, and ‘ 
of B to pay the money, were mutual and dependent : 
covenants, and an action would lie in favor of A for 
the money on his offer to perform, and B thereupon 
failing or refusing to pay the money. Booth vs. Saf- 
eincnteidna ata b4s ches iehen top>aetnedngebeansnpanne ance coos 278 

3. In. mutual covenants of this character, it is not neces- 

sary that a formal tender shall be made by either 

party. If one offers to perform his part of the cove- 

nant and the other refuses, the right of action is com- 

plete, and it is not necessary that the party offering 

to perform shall prepare the deed and tender the same. 

I bid, 
























CROPS. See Homestead, 4. 










CRIMINAL LAW. 


. On the trial of an indictment for keeping a lewd 
house, under section 4462 of the Code, it is not neces- 
sary to show that the master of the house kept the same 
for profit. It is sufficient if it appear that the lewd- 
ness carried on was with his permission or in his pres- 
ence, without his dissent. Scarborough vs. The State. 26 


2. A man is guilty of keeping a lewd house, within the 
meaning of section 4462 of the Code, if open and no- 
torious lewdness is practiced therein by his wife and 
daughters, in his presence, with his consent or without 
his dissent. Ibid. 


3. It i$ nof an expression of opinion by the Judge, as to 
what has been proven on the trial of an indictment 
for keeping a lewd house, to say to the defendant’s 
attorney, (who is addressing the Court upon the law 
of the case,) in reply to the claim of the attorney, that 


— 
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there must be proof that the defendant kept the house 
for profit: ‘It makes no difference whether he keeps 
it for profit or pleasure, he is guilty.” Ibid. 


. When the State’s counsel in a criminal case, in ad- 


dressing a jury, is making statements not ia proof, 
and one of the defendant’s counsel objects, but another 
says let him go on, it is not a ground for new trial, 
if the Judge fail to interfere until the matter is again 
insisted upon by the defendant’s counsel ; nor will the 
verdict be set aside because the Judge, in his charge, 
fails to say to the jury that they are not to notice such 
statements, there being no request for such a charge. 


Ibid. 


. On the trial of an indictment for murder, where there 


is a general plea of not guilty, it is not error as against 
the prisoner for the Judge to charge the jury as to the 
law of justifiable homicide, even though, from the evi- 
dence, it is plain that the prisoner is, in any event, 
guilty of manslaughter. An error of the Court, in 
his charge to the jury, which could not, in any view 
of it, have injured the prisoner, under the evidence, 
is no ground for a new trial. Tate vs. The State 


. When the evidence showed that, without any consid- 


erable provocation, the prisoner “ went at the deceased 
with an axe,” and the deceased, standing in his place, 
picked up a heavy oak stick, and was stricken by the 
prisoner with the axe and killed as he was raising the 
stick, and the Judge charged the jury that if the de- 
ceased picked up the stick to defend himself, the pris- 
oner was guilty of murder; but if the deceased picked 
it up for mutual combat, the prisoner was guilty only 
of manslaughter; aud the jury found the defendant 
guilty of murder: 


Heid, That the charge was not one of which the pris- 


7. 


8. 


oner could complain. bid. 


There need not be mutual blows to constitute a mu- 
tual combat. Ibid. 


There must be a.mutual intent to fight, and if this 
exists, and but one blow be stricken, the mutual com- 
bat exists, even though the first blow kills or disables 
one of the parties. Ibid. 


. In a case where, if death had ensued, the defendant 


would only have been guilty of manslaughter, he 
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cannot be convicted of an assault with intent to com- 
mit murder, and the Court, on request, should so have 
charged the jury. Elliott vs. The State ...........0000 : 


10. Sections 1543 and 1544 of the Revised Code, pre- 
scribing the punishment of any master of a vessel 
who shall throw, or permit to be thrown, from any 
vessel any stone, gravel or other ballast, into the 
waters of any bay or harbor in this State, make such 
an act an offense against the laws of the State, and 
the guilty party is to be tried and punished as in 
other misdemeanors. Wallace vs. The State, for use, 


11. The attachment provided for by section 1544, is only 
to secure and recover the fine to be imposed upon the 
conviction of the offender, and cannot be carried to 
judgment until after the guilty person has been tried 
and sentence passed, when judgment may be taken on 
the attachment for the amount of the fine affixed by 
the Judge. bid. 


12. Under the provisions of the Constitution of 1868, 
commissioned Notaries Public are clothed with judi- 
cial powers, they are ex officio Justices of the Peace, 
and are embraced within the 4432d section of the 
Code, which provides for the indictment and punish- 
ment of Justices of the Peace for malpractice in office. 


' Lymes vs. The State ......+. severe idddieasae sehen Shalboenan 


13. In cases of misdemeanors, the joinder of several 
offenses in the indictment will not, in general, vitiate 
the proceedings at any stage of the prosecution. Ibid. 


14. Where the defendant is charged with three distinct 
acts of malpractice, in three distinct counts, all being 
of the same grade of misdemeanor, and the jury re- 
turned a verdict of not guilty on the first count, but 
guilty on the second and third, the verdict was a gen- 
eral one. Ibid. 


15. The evidence of the absent witness being inadmissi- 
ble or immaterial, the continuance was properly re- 


fused. Ibid. 


16. The defendant having been furnished with a copy 
of the indictment before it was sent before the grand 
jury, it was not error in the Court to refuse to direct 

him to be furnished with a second copy. Ibid. 
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17. When, on the trial of an indictment for “ burglary 
in the night time,” the jury, after retiring, returned 
into Court and asked if they could find the defendant 
guilty of any other offense than that charged in the 
bill of indictment, and the Court informed them “ that 
they could not; that they mast find him guilty or not 
guilty of burglary in the night time,” and the jury 
found the defendant “ guilty :” 

Held, That this instruction of the Court to the jary was 
not such as the prisoner could complain of, and the 
evidence being such as to justify the verdict, a new 
trial ought not to be granted. Williams vs. The State. 


18. When, on the trial of an indictment for an assault 
with intent to murder, it was discovered, after the 
argument to the jury had been begun, that there was 
a variance between the proof and the indictment as to 
the name of the person charged to have been assaulted, 
it was not error in the Court to permit the State to 
call witnesses to prove that the person named was 
known as well by the name mentioned in the indict- 
ment as by that mentioned in the proof. Johnson 
alias Rogers vs. The State 269 


19. It is competent for the State to show on the trial of 
an indictment for assault with intent to murder, that 
the person assaulted was known by the name men- 
tioned in the indictment, and also by another name, 
even though the indictment does not allege that he 
was known by the two names. It is a matter of 
description and does not stand on the footing of a 
misnomer of the defendant. bid. 

20. Where a defendant is on trial for carrying concealed 
weapons, evidence as to his motive in placing the pis- 
tol in his pocket is inadmissible. Morton vs The 
Br cseghtansednas (vane setantaus i neseee setgeteed evoke sees geecas 

21. It was not error in the Court to charge “that the 
question for the jury to determine upon the evidence 
was, whether the defendant had or carried about his 
person a pistol, not being a horseman’s pistol; and not 
being had or carried about his person in an open man- 
ner, and fully exposed to view, that if he so had, as 
charged in the indictment, the time that he so had, 
it was not important; if he for any length of time, 
however short, for a moment so had it contrary to 
law, he was guilty of the offense, otherwise not.” Ibid. 
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22. An accessory before the fact to the crime of arson 
cannot be put upon his trial until after the conviction 
of the principal felon, at least not without some special 
reason recognized by law, showing why the principal 
has not been tried. Smith vs. The State.......00..-+00+ 


23. The confessions of a principal felon, as to his own 
guilt, are competent evidence to show that fact on the 
trial of the accessory, but the confessions must be such 
as would be competent evidence on the trial of the 
principal, and must not be induced by another with 
the slightest hope of benefit or remotest fear of injury 
to the party making them. bid. 


24. Burglary is the breaking and entering the dwelling 
house of another with intent to commit a felony or a 
larceny, and the indictment must allege such intent. 
It is not sufficient in an indictment for burglary te 
allege that the defendant broke, etc., and having so 
entered did steal certain goods. Wood vs. T’he State. 


25. A fatal defect in an indictment cannot be taken 
advantage of by directing the jury to find a verdict of 
not guilty. The proper method before verdict is to 
demur, or after verdict to move in arrest of judgment. 
Lbid. 

26. A motion for a new trial on the ground that the 
indictment is fatally defective, though not strictly 
proper, will be sustained under the practice in this 


State. J bid. 


27. Upon the trial of the defendant for an assault and 
battery, it was not error iu the Court to charge the 
jury, “that if they believed the prosecutor used insult- 
ing and abusive language to the defendant, it might 
or might not amount to a justification, depending 
upon the extent of the battery, and if they believed, 
from the evidence, that the defendant used the first 
insulting and opprobious words, they might take that 
into consideration in determining whether the defend- 
ant was justified in making the alleged assault.” 


Arnold va. The State......0.cceeecceee ei EE a TS r 


28. A written accusation in the County Court, charging 

the defendant with employing the servants of another, 
must state the name of the person in whose employ 
the servants were at the time of such illegal act, and 
if the defendant employed the servants by an agent, 
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the name of such agent must be set forth. Hudson vs. 
The MOM iii Actas seboued judd ha cesen dikoods 624 


29. Circumstantial evidence to warrant a conviction of 
one accused of a crime, must be so strong as to exclude 
every other reasonable hypothesis than that of the 
prisoner’s guilt of the offense with which he is charged. 
Carter vs. The State.........+. iniiabeasd b's ch ahh dulanaied beschibe 637 


30. Newly discovered evidence tending to prove a fact 
material to the issue, and about which the defendant 
had offered no testimony on the trial, and he is charge- 
able with no want of diligence, entitles him to a new 
trial. Ibid. 


31. Where, upon the trial of the defendant for the 
offense of an assault with intent to murder, the jury 
returned a verdict finding “the defendant guilty of an 
assault with intent to kill,” and upon being remanded 
to the jury-room, with instructions from the Court, 
returned a general verdict of “guilty,” a motion in 
arrest of judgment, based upon the facts aforesaid, 
was properly overruled. Williams vs. The State 


CUSTOM. See New Trial, 7. 
DAMAGES. 


. When there is a sale of goods, with a warranty of 
quality, and a delivery and acceptance by the buyer, 
and ‘the goods prove not to correspond with the war- 
ranty, and there is no fraud by the seller, the measure 
of damages is the difference between the price paid and 
the value of the goods as they actually were at the 
time and place of the sale and delivery, together with 
such consequential damages, if any there be, as come 
within the rule, excluding indirect and speculative 
damages. . Clark & Company vs. Neufville 


. The verdict in this case is fully sustained by the evi- 
dence, and this Court will, in its judgment, award 
damages against the plaintiff in error, on the ground 
that the case was brought up for delay only. Mercier 
vs. Mercier 


DAYS OF GRACE. See Promissory Notes, 5. 
DECLARATION. See Pleading, 1, 3, 5, 6, 8. 
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DECREE. See Equity, 4, 8, 12, 13. 
DEED. 


1, The recital in an administrator’s deed, executed on 
the 3d day of December, 1861, that leave to sell the 
land was granted in November last past, is notice to 
the purchaser that the requirement of the law, as to 
forty days’ public notice of the sale, had not been com- 
plied with. Groover et al. vs. King........ 96 seb vop beasts 101 


2. Where to a deed the words, “On the express under- 
standing and agreement on the part of said A. H.S., 
(the grantee) that the lot of land so conveyed is never 
to be sold to or occupied by negroes,” are attached, 
they are words of covenant and not of condition. 

Anthony et al. vs. Stephens et Al.....c.cccccccseceesceceeees 241 


DISTRESS WARRANT. 
See Landlord and Tenant, 1, 2, 3, 4, 5, 6. 


















DIVORCE. See Husband and Wife, 2. 
DOMICIL. 


1. The domicil or residence of a person of full age, and 
laboring under no disability, is the place or county 
where the family of such person shall permanently 
reside, if in this State, and suit should be there insti- 
tuted against him. Daniel vs, Sullivan.............0++ . 277 











uarn* 







2. Where an executor is sued as such, in the county of 
his residence, and, pending the suit, dies, and admin- 
istration de bonis non, is granted upon the estate of 
his testator, who lived and died in a different county, 
to a citizen of the county of the testator’s residence, 
the suit against the executor does not abate, and a 
scire facias issued to make the administrator de bonis 
non a party to the suit, should not have been dis- 
missed under the facts stated. Walton vs. Gill, admin- 
istrator ; Leonard et al, vs. same; Weeks, executor, vs. 
SAME... ++0008 inokonenacdebsosin <ose} onaeswtine le siese geaeabn neha 600 












3. Where it appears that a widow, with minor children, 
whose father died in this State, married a second time, 
and she and her husband, after living in the county 
of her first husbaxid’s residence for some time, left the 
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State, taking the minors with them, but frequently 
avowed, and still avow, their intention of returning 
to their former home, which they claim never to have 
abandoned, and application is made, in behalf of the 
minors, for homestead out of their father’s estate, by 
next triend, in the county | m whieh the father died 
ies! ident, a uel vujecti Livi is ihied by re credilur of ile 
father, on the ground that the minors are not citizens 
of Geor gia, and, therefore, not entitled to a homestead, 
and the jury, on appeal from the Ordinary who 
granted the homestes ud, affirm his judgment: 

Held, That the question of domicil was one of fact under 
the cireumstances, and the jury having found in favor 
of the minors’ right to a homestead, this Court will not 
disturb the verdict which is warranted by the evi- 
dence. Harkins vs. Arnold...... eeeee 


DOWER. See Homestead, 7. 
EASEMENT. 


i, If a parol agreement, in relation to the building of a 
party-wall, has been fully executed by both parties, it 
creates an easement which attaches to and rang with 
the land. Rawson vs, Bell .......200000 Sbaietveses edasines 


2. Where the defendant, having contracted with the 
plaintiff to pay for so much of a party-wall as he 
used when he built, conveys his lot to a third person, 
having thus put it out of his power to build, he be- 
comes liable to the plaintiff. Jbid. 


3. As no time was specified within which the defendant 
was to build and pay the plaintiff for one-half of the 
wall to be used by him, the Jaw will imply that it was 
to be done within a reasonable time. Ibid. 


EJECTMENT. 


1. Where a prescriptive title is set up in defense to an 
action of ejectment, it is competent for the defendant 
to show the good faith with which he purchased. 
Horne et al. vs. Howell 


2. An action of ejectment is not strictly an action for a 
tort, but is a mixed action, partly and nominally for a 
tort, but mainly to try title to land. Lopez vs. Down- 
ing, administrator, et Al......ccseecsceesresceerecces sooveeee 120 
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3. Where, in a declaration in ejectment, the ouster is al- 
leged as occurring since the 1st of June, 1865, but 
the proof shows the defendant to have been in posses- 
sion before the first of June, 1865, the action is not 
barred by the Act of March 16th, 1869, because not 
brought within three months after the 16th March, 
1869. Ibid. 


4, No damages or mesne profits can be recovered behind 
the Ist aE Fans, 1865, but the defendant, if he de- 
fends by his possession under color alone, must show 
that ession to have been continued seven years be- 
fore bringing the suit. Ibid. 


5. The statement of the overseer of defendant, who was 
in possession of the land, and managing his property 
for him as his agent, as to the reason why a fence was 
located in a peculiar manner, is admissible to prove 
the adverse possession of the defendant. Shipp et al. 

~ vs. Wingfield, executor 


EMINENT DOMAIN. 
See Constitutional Law, 1, 2. 


EQUITABLE MORTGAGE. See Mortgage, 3. 


EQUITY. 
1. Under the Revised Code of this State, our Courts of 


chancery have jurisdiction to carry into effect charita- 
ble bequests, the objects of which are definite and spe- 
cific, and capable of being executed. Newsom, Ordi- 
nary, et al., vs. Starke, administrator, et al..........0+0+ 


2. In determining what bequests for charitable purposes 
are definite and specific, and capable of being execu- 
ted, the Court is to be guided by the well settled rules 
of the Court of chancery in England in the exercise 
of its inherent chancery jurisdiction over charities as 
distinguished from its jurisdiction as the agent of the 
King in the exercise of his prerogative power to direct 
and give effect to indefinite charitable bequests. J bid. 


3. A bequest to the Inferior Court of a county of a sum 
of money to be placed in the hands of four men, who 
are to give en and security, whose duty it shall be 
to loan out said amount and pay over the interest an- 
nually to the Inferior Court, to pay for the education 
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of poor children belonging to the county, and provid- 
ing that no part of the principal shall be used for that 
purpose, is, according to the well settled rules for the 
exercise of the inherent power of a Court of chancery 
over charities, sufficiently definite and snecifie in its 
objects and sufficiently capable of execution to auth- 
orize and require our Courts of chancery to give it 


effect. Ibid. 


4, It is the duty of the Inferior Court, on its acceptance 
of the trust, in such case, to appropriate the money, 
as directed, and if any difficulties arise, or any uncer- 
tainties exist, as to the precise objects, or as to the 
mode of applying the fund, to apply to the Chancel- 
lor, who will direct, by decree, the leading details of 
the scheme to be adopted. bid. 


5. When a case was dismissed in this Court for want of 
prosecution, and it appeared in a bill, filed in the 
5 Court below for a new trial, that the plaintiff’s coun- 
i sel had been misled by a statement of the defendant’s 
: counsel, to the effect that, under the rules of this Court, 
the case would be put at the heel of the whole docket, 
on agreement of counsel, and at the request of said 
defendant’s counsel, and solely for his convenience he 
had so agreed, and ‘had, in consequence, not appeared 
at the calling of the case, all of which was admitted 
by said defendant’s counsel, who assumed the whole 
blame of the non-appearance, and admitted that the 
plaintiff was in no laches: 
Held, That, as the motion for a new trial was meritori- 
ous, and the fault of its miscarriage was with the de- 
fendant in error, by his own admission, the Court 
should have sanctioned the bill. Hughes vs, Coursey. 115 
6. Mere inadequacy of price, or any other fact tending 
to show that the contract was unfair, unjust or against 
good conscience, will justify a Court of equity in re- 
fusing to decree a specific performance. Christian vs. 
RRO 0056.00 acsien senedasatgense cnespocupouieseacheinsgonened 138 
7. When the defendant, in a suit at law, sets up a legal 
defense, and the plaintiff desires to reply some equitable 
matter, he may do so, but he must amend his declara- 
tion so as to plainly and distinctly set forth such equi- 
table reply. Smith vs. Eason.....eseceveseseee serene veces . 316 
8. Where a legatee files a bill against the pie of the 
will under which the complainant claims, to compel 
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the payment of his legaey and the executor sets up the 
defense of plene administravit preter, which is contro- 
verted by the complainant and the jury found the fol- 
lowing verdict: “We the jury find the sum of $5,000, 
with legal interest thereon, from the 24th day of No- 
ne mber, 1509, ror the Spm praia unt, John Ana rat 


, ‘ eat FT f & vY¥ - 7 


ceded: fs the hands of Moses P. Green, extéeutor, ws 
the complainant is entitled to a judgment de bonis 
testatoris et si non de bonis propriis. Anderson vs. 
Green, execulOr.........ceereeees spebapentcenbobesedas shaseanes 
The decree of the Chancellor should conform to the 
verdict. Where a decree was rendered by the Chan- 
cellor not conforming to the verdict and pending a 
motion by defendant for a new trial, complainant 
excepted to the decree rendered and bronght the case 
to this Court, where the bill of exceptions was dis- 
missed, as prematurely sued out, and ‘at the hearing 
of the motion for a new trial, complainant again 
moved to reform the decree, so as to make it accord 
with the verdict, which motion to reform the Chan- 
cellor again entertained and overruled, and also 
granted the new trial, to all of which complainant 
excepted within the thirty days required by the stat- 
ute, he is not estopped from assigning error upon the 
ruling of the Chaucellor refusing to reform the decree. 


I bid. 


10. A portion of an answer which is not responsive to 


the bill is not evidence for the defendant. Ibid. 


11. When A loaned money to B, to be used by B in 


rebuilding a certain mill of B’s, which had been 
destroyed | and was being rebuilt, and it was under- 
stood that A was to have a lien on the mill to secure 
him, but no writing or other written memorandum was 
made, except the giving of notes for the money, and 
there was no charge of accident, fraud or mistake by 
which the execution of such writing was prevented : 


Held, That after B’s death, on a bill to marshal his 


assets, equity will not set up in favor of A a lien on 
the mill, to the prejudice of the other creditors of B. 
Printup vs. Barrett, administrator .......ccceceseseeseeeee 


12. When a mortgage of realty in Georgia, is executed 


in New York before a Commissioner of Deeds only, 
without any other witness, a Court of chancery has 
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jurisdiction to reform and foreclose the mortgage. 
McCrary & Co. vs. Austell, Inman & Co....sreeeeees , 


13. Where a bill was filed by the legatees of an estate 
against the executors, praying an account and settle- 
ment, and the jury find in favor of two of the com- 
plainants only, directing certain specific assets on 
hand to be turned over to them saying nothing about 
the other complainants: 

Held, That, as in equity, the jury may find a special 
verdict, this verdict is not void, as not disposing of 
the issues. Shell et al., executors, vs. Sanders et al.... 


14. The Chancellor may, in the final decree, dispose of 
the whole case in accord with the verdict, and it is, 
therefore, sufficient. bid. 


15. Where, on the trial of a bill for account and settle- 
ment in favor of the legatees of an estate against the 
executors, the jury found that one of the executors 
was not liable to the legatees at all, and the verdict 
directed certain notes and assets to be turned over by 
the other executor to the legatees, and two of these 
notes were the notes of the executors, made by them 
as memoranda of moneys belonging to the estate, used 
by them: 

Held, That the verdict was illegal. The jury should 
have found against the executors a money verdict for 
the amount of the notes, and it was right in the Court 
to.grant a new trial. Ibid. 


16. A defendant in a suit at common law cannot, by plea, 
set up an equitable defense and obtain a decree in his 
favor, where a Court of chancery would refuse it, on 
a bill filed by him for the purpose, for want of proper 
parties. Hence, if a guardian sue a corporation for 
dividends belonging to his ward, the company cannot, 
by an equitable plea, avail themselves, as a defense of 
the fact, that they paid the dividends to one not au- 
thorized to receive them, and that the money was ap- 
plied to the support of the ward by the person receiving 
it, that person not being a party to the suit. South- 
western fuilroad Company vs. Chapman, guardian..... 


17. Where a bill in equity was filed by a railroad com- 
pany, alleging that it had paid the dividends on certain 
shares of stock belonging to a minor, to the mother of 
the minor, the father being dead ; that the mother had 

Vor. xivr. 45, 
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appropriated the money paid to the necessary uses and 
expenses of the minor; that a guardian of the minor 
had been subsequently appointed who had brought 
suit against the railroad, and obtained a judgment for 
the dividends; that on ‘the trial of the ‘suit this de- 
fense of the company had been disallowed by the 
Court on the ground that it was not a good defense at 
law, since the mother was not a party to the suit ; 
that final judgment had given a lien against the com- 
pany in favor of the guardian, who was about to 
proceed to collect the money by execution; that the 
mother was insolvent, and that no accounting had 
been had between the guardian and the mother, for 
theexpenditures for which this money was used ; and the 
bill prayed that the judgment at law might be enjoin- 
ed, until an account should be taken, as to the amount 
due from the ward’s estate to the mother, for said ex- 
penditures, and that the amount, when found, should 
be applied to the judgment: 

Held, That the Judge ought to have granted the injune- 
tion. Southwestern Railroad Company vs. Chapman, 
GUAPAIAN.... 20000 ds 0g. Setnsh dog esnn cee rennin doleritesinneins 


18. Where property is levied on which is claimed by com- 
plainant to have been released from the lien of the execu- 
tion by a written contract, and the terms of said agree- 
ment are ambiguous, and the affidavits as to the inten- 
tion of the parties read on the hearing of the motion 
for injunction, are conflicting, this Court will not in- 
terfere with the discretion of the Chancellor granting 
an injunction. Kendall et al. vs. Dow...........+ eoeees 


19. Equity will interfere by injunction where it will 
prevent a multiplicity of suits and quiet the title toa 
number of lots of land by one final decree. Ibid. 


ESTATE. See Will, 2 
ESTOPPEL. 


1. Although the minor heirs of the intestate may have 
had a guardian who receipted to the administrator for 
their portion of the proceeds of the land, without any 
knowledge of the illegality of the sale, yet they were 
not estopped from asserting their claim to’ the land, 
when they obtained a knowledge of such illegal sale, 
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they accounting for the money received. Groover et 
Ch, 00s THING. Lésencsondcidgisiacees Sokcelngoias ob conbienesowesnece IO] 


2. Estoppels are not favored by the Courts, bid. 


8. A mortgagor is estopped from denying his own title 
to the property mortgaged, and third parties claimiag 
title to the land cannot at law make themselves par- 
ties to the proceedings to foreclose for the purpose of 
asserting their rights. The judgment is between the 
parties to the mortgage, and binds them, and them 
only, Allen et al. vs. Lathrop & Co..c.ccccerceseeeeeees 


4. Probate of a will in common form unattacked for 
seven years, is conclusive, upon all parties in interest, 
except minor heirs-at-law. Anderson vs. Green, exec- 


MO isa cce hites tathdkcscoths titan titiee 5 Seine bbkedebitinicsbbhccied ow 361 


4, A legatee is not barred from asserting his claim to a 
legacy against the executor where suit is brought 
within ten years after the legatee arrives at age. Ibid. 


6. Where a will has been proved in common form for 
more than seven years, a legatee does not waive the 
estoppel thereby created by filing his bill against the 
executor for an account and discovery. Ibid. 


7. Where a testator, in 1854, made his will, by which 
he left certain land to his son, whom he appointed 
executor, and in 1856 conveyed the land to his son by 
deed, reserving a life estate to himself, and delivered 
the deed to his son, the legacy is adeemed. If, on the 
death of the testator in March, 1864, the son takes 
immediate possession of the land, claiming it under 
the deed, and in January, 1865, prove the will and 
qualify as executor, but does not return the land as 
part of his father’s estate, he is not estopped by the 
probate and his qualification as executor, without 
more, from setting up his title under the deed adverse 
to the will. Worrill, administrator, et al. vs. Gill, 
administrator....... henenes had aghbdisdsougecnss séscedeee 


8. Where a rule nisi to foreclose a mortgage alleged that 
the mortgage was executed by a partnership to a par- 
cel of land, and that the proceedings were against one 
as surviving partner, the other being dead, and the 
surviving partner filed a plea, setting forth that the 
land included in the mortgage was not partnership 
property, though owned by the partners as tenants in 
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common, and the plea was demurred to and the de- 
murrer sustained : 

Held, That as there was no denial that the mortgage to 
the property was made by the partners, as such, and 
as, if this were so, it would estop the parties from de- 
nying title in the partnership, the plea was properly 
overruled. Roberts vs. Administrators of Oliver ...... 


9. A settlement between two partners, whereby one buys 
the other’s interest in the partnership property, and 
gives his note for the amount found to be due the re- 
tiring partner, does not estop the maker of the note 
from pleading and showing, when sued on the note, 
that it was given for too much, by mistake, arising 
out of an erroneous charge against the maker of the 
note in the settlement. The fact that the maker re- 
ceived the note after discovery of the mistake by him, 
and while it was a matter of dispute, still insisting 
that it existed, does not vary the rule. Herty vs. 
Clark...000 soe evecees v6 cocescococes ebbedesadee<ébshebodschedes 


EVIDENCE. 


. A paper, signed by the Ordinary, purporting to grant 
to an administrator leave to sell the land of the 
estate which he represented, which had never been 
recorded or entered on the minutes of the Court, and 
without proof that such order had been granted, at a 
regular term of the Court of Ordinary, is inadmissi- 
ble in evidence. Groover et al. vs. King......++.++0++++ 


. Where there was a written contract, by which a rail- 
road company leased its property to another, signed 
in duplicate, the company having one copy and the 
lessee the other, it is not competent to prove the con- 
tents of said instrument upon the statement of the 
witness that he had applied to the officers of the com- 
pany in New York for their copy and had failed to 
obtain it, as it was mislaid, but had not applied to the 
lessee for his copy, the proof being offered in a pro- 
ceeding against said lessee. Breed vs. Nagle........++. 


3. The Courts are bound to take judicial cognizance of 
the fact that the county of DeKalb is located within 
the State of Georgia. Wright vs. Phillips. ..........+. 


4, Where the bill of particulars attached to the affidavit 
consisted of a due bill for the amount claimed, made 
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by Wall, it was competent for plaintiff to show that 
it was given for the services specified in the affidavit, 
that Wall was in possession of the mill at the time of 
the foreclosure of the lien, and of the levy of the ex- 
ecution thereon. Ibid. 


. Where the language of an instrument in writing is 
ambiguous, and may be fairly understood in more 
ways than one, it should be taken in the sense put 
upon it by the parties at the time of its execution, and 
the Court will hear evidence as to the facts and sur- 
roundings, and decree according to the truth of the 
matter. Armistead vs. McGuire... cccererceeee eenedgees 


. When a suit was brought on a promissory note, signed 
by one claiming to be the agent of the defendant, and 
there was some evidence that the defendant had ac- 
cepted, knowingly, the consideration for which the 
note was given: 

Held, That it was error in the Court to rule out the note 

as evidence. The case should have been submitted to 

the jury, under the charge of the Court, as to the ef- 
fect of the defendant’s act, should they believe he had 
accepted, knowingly, the consideration for which the 
note was given. Gilbert vs. Dent...... si ddcdseogdakiinnote 


7. Where there is no ambiguity on the face of a will, 
parol evidence is inadmissible to explain it. Hill et 
al. vs. Alford.....+. beseabgeecss oeecesoees seceecen cocserce eve 


8. Implied trusts are not within the statute of frauds, 
and the Courts will hear parol evidence, showing the 
facts from which they are sought to be implied. Al- 
exander, executrix, vs. Alewander..... seocsccesccecsscoeces 


9. The confessions of a principal felon, as to his own 
guilt, are competent evidence to show that fact on the 
trial of the accessory, but the confessions must be such 
as would be competent evidence, on the trial of the 
principal, and must not be induced by another with 
the slightest hope of benefit or remotest fear of injury 
to the party making them. Smith vs. The State....... 


10. A portion of an answer which is not responsive to 
the bill is not evidence for the defendant. Anderson 
vs. Green, executor........+++ steeper cosesabenccgdach knbboocen 


11. On the investigation of an issue of devisavit vel non, 
where one of the grounds of the caveat is, that the 
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executor did, by fraud and deceit, and fraudulent and 
false representations, procure the testator to make the 
will, the admission of the executor, who takes an in- 
terest under the will, made after qualification, in ref- 
erence to the conduct or acts of the executor himself, 
as to a matter relevant to the issue, (and his statement 
that he had procured the testator to make the will for 
certain purposes is such,) should have been admitted 
as evidence in chief. The fact that such evidence was 
admitted in rebuttal to impeach the executor, who tes- 
tified as a witness in favor of the will, is not the full 
measure of the rights of the caveators, and they are 
entitled to a new trial on account of the rejection of 
this testimony as evidence in chief. Dennis et al. vs. 
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12. Where one of the grounds of caveat is undue influ- 
ence exercised by the executor of the testator, in pro- 
curing him to make the will, evidence showing that 
the executor, as agent of the testator in 1863 or 1864, 
applied to the Confederate conscripting officer to have 
a white man exempted from military service for the 
purpose of overseeing the plantation of the testator, 
on the ground that the latter was so unsound in mind 
as to be incapable of attending to his own business, is 
admissible as evidence in chief for what weight the 
jury may give to it, to show the executor’s knowledge 
of the state of the testator’s mind, where the evidence, 

ith the exception of that of the executor himself 
Saws that the executor exerted his influence over the 
testator (which was proved to be very great) to have 
the will made, and all the witnesses testify that the 
testator had been a man of very weak, if not entirely 
unsound mind for fifteen years before his death, which 
occurred in 1869. Ibid. 


13. Evidence which ought properly to have been offered 
in chief, but which was then omitted through inadver- 
tance, if offered with the rebutting evidence, should 
be admitted if otherwise unobjectionabie. id. 


14. The paper in the handwriting of the executor, made 
in 1857, showing the amount of property in his hands 
as agent of the testator, was proper evidence in chief, 
as tending to show the amount of interest taken by 
the executor under the clause of the will which re- 
lieved him from the payment of any balance that 
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might be found due by him to the testator, other than 
that with which he is charged in the will, and should 
have been admitted with the rebutting evidence, where 
it was inadvertently omitted to be given in, in chief. 
Ibid. 


15. The record book of the Court of Ordinary, contain- 
ing the original order granting letters of administra- 
tion to the plaintiff, is admissible without accounting 
for the non-production of the original letters. Me- 
Rory vs. Sellars, administrator ... 1.2 sees seeeres pieaves 


16. The statement of the overseer of defendant, who was 
in possession of the land, and managing his property 
for him as his agent, as to the reason why a fence was 
located in a peculiar manner, is admissible to prove 
the adverse possession of the defendant. Shipp et al. 
v8. Wingfield, executor .......cscccccecrecccccesssccscccscsecs 


17. Where an insurance was effected under an open 
policy of insurance, issued to the company’s agent, the 
insured taking a certificate that his insurance was ac- 
cording to the terms specified in said open policy, 
which was retained by the agent: 


Held, That in a suit for a loss, it was not sufficient for 
the plaintiff to produce the certificate alone, since on 
its face it appeared that it did not contain the whole 
agreement. Underwriters’ Agency vs. Sutherlin 


EXECUTION. 


. In this State, a levy upon land is made by the entry 
of the sheriff upon the fi. fa.; there is no actual seiz- 
ure, and there is no levy until the entry is made. 


Tsam et al. vs. Hooks......000 + dpddastsvasotentdeTebibcbadic’ 309 
EXECUTORS. 


See Administrators and Executors. 


EXPRESS COMPANY. See Carriers, 1. 
FACTORS. 


1. When cotton is delivered to a railroad agent, con- 
signed to a factor by tenants, in their own names, this 
is not sufficient to charge the consignee with the land- 
lord’s portion, though he may have known it to have 


been one fourth. Wilson & Company vs. Walker...... 319 
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2. Where a wife, with consent of her husband, rents 
Jand on her own account, hires a man to cultivate it, 
and furnishes and feeds a horse, out of her separate 
estate, to be used in making the crop, the crop, when 
made, is not subject to a faetor’s lien given by her hus- 
band on his crop, made the same year, for provisions 
furnished, especially when the evidence shows that 
none of the provisions furnished were used by the 
wife in making her crop. Dubose vs. McDonald 


FEES. See Attorney, 5. 


FORCIBLE ENTRY. 


1. Upon the trial of a case, before a Justice of the Peace, 
for forcible entry, some force on the part of the defen- 
dant in entering must be shown. Where tlie entry is 
proved to be peaceable, the verdict should be for the 
defendant. Curry vs. Hendry 


FRAUD. See Limitation of Actions, 6. 


FRAUDS, STATUTE OF. 


1. The building of a party-wall by the plaintiff, under 
a parol agreement with the defendant that he would 
pay for one-half of as much of the wall as he used, 
when he built, is such a part performance of the con- 
tract as takes it out of the statute of frauds. Raw- 


2. Implied trusts are not within the statute of frauds, 
and the Courts will hear parol evidence, showing the 
facts from which they are sought to be implied. Alex- 
ander, executriz, vs. Alexander et al 


GARNISHMENT. 


1, C. holds the notes of W., which are not yet due, 
secured by mortgage. Before they fall due, a judg- 
ment creditor of C.’s issues garnishment against W. 
and obtains judgment against the garnishee for the 
amount of C.’s debt to him (the creditor), which is 
less than the amount of the notes. After judgment 
against the garnishee, but before the notes fall due, 
they are set apart to C. as personalty, under the home- 
stead laws, On the maturity of the notes, the judg- 
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ment creditor issues execution against the garnishee 
(which was levied on his property), who voluntarily 
pays the amount to the attorney of the judgment 
creditor. Before the maturity of the notes, the gar- 
nishee had written notice that they had been set apart 
to the payee as personalty, under the homestead laws : 
Held, That C. was entitled to foreclose the mortgage for 
the full amount of the notes. If the money has not 
passed beyond the control of the Court, it should be 
ordered to be paid in satisfaction of the mortgage 
judgment in preference to the creditor’s judgment 
against the garnishee. If it has, C. is entitled to have 
execution against the mortgaged property, the owner 
of which must look to those to whom he paid the 
money for remuneration. Watkins vs. Cason......... 444 


2. The monthly wages of a clerk, subject toa pro rata 
deduction for time lost, cannot be garnished in the 
hands of his employer. Butler, McCarty & Co. vs. 
Clare &. Qdeesocieces cate sasercnset ctnecosbsbupnenndpade sas 466 ' 


3. A return of a sheriff upon a writ of attachment, 
which states that he served a named person “ person- 
ally” with a summons of garnishment, may be 
amended so as to show that he ‘served such person as 
president of a bank. If the summons of garnishment 
has been lost, and the sheriff is dead, the plaintiff, on 
motion to do so, should be permitted to prove by 
aliwnde testimony that the summons of garnishment 
was directed to the person served as president of the 
bank. If the garnishee denies it, he can tender an 
issue, which, if found in favor of the plaintiff, will 
entitle him to an order amending the return, ‘‘so as 
to make the proceedings conform to the facts.” Mayer 
& Lowenstein vs. Chat. Nat. Bank....... a BE ee CO . 606 


GENERAL ASSEMBLY. 
See Western and Atlantic Railroad, 2. 


































GUARDIAN AND WARD. 
1. Implied trusts are not within the statute of frauds, 
and the Courts will hear parol evidence, showing the 
facts from which they are sought to be implied. Alex- — 
ander, executria, vs. Alexander et Al...crceccecsesesereees 283 


2. Where one holds the legal title to property, but the 






698 INDEX. 


same has been paid for by or with the funds of another, 
the law implies a trust. Ibid. 


3. Where a guardian has purchased property with the 
funds of his wards, and has, by his written and sworn 
answer to a bill in equity, so declared, and that he 
holds it for their use, the wards may recover the prop- 
erty in a Court of law, notwithstanding it may appear 
that the guardian took the deed to himself, making 
no mention of his wards. Ibid. 


4. Receipts in full by wards to their guardian, which, in 
express terms, discharge the guardian from all liabil- 
ity, may be explained by parol, and will only eover 
such matters as were intended to be covered thereby. 
I bid. 

. A receipt in full by a ward to his guardian, dis- 
charging him from all claims the ward may have 
against him, in law or in equity, does not convey to 
the guardian any title to the land held by the guar- 
dian for him, even though the same be held under an 
implied trust, especially if, at the time of the receipt, 
the ward has reason to believe that the title to the 
land is to the guardian as guardian. Ibid. 

. Section 1794 of the Code, declaring that a natural 
guardian is not entitled to demand or receive the 
property of a minor, until he or she has given bond 
to the Ordinary, does not make such receipt illegal in 
such a sense, as that the person paying it cannot 
recover it back, or show that it has, in fact, been 
accounted for by the natural guardian to the ward, or 
applied to the benefit of the ward. Southwestern 
Railroad Co, vs. Chapman, guardian, et at.....06...00 


. Where a bill in equity was filed by a railroad com- 
pany, alleging that it had. paid the dividends on cer- 
tain shares of stock belonging to a minor, to the 
mother of the minor, the father being dead ; that the 
mother had appropriated the money paid to the neces- 
sary uses and expenses of the minor ; that a guardian 
of ‘the minor had been subsequently appointed who 
had bronght suit against the railroad, and obtained a 
judgment for the dividends; that on the trial of the 
suit this defense of the company had been disallowed 
by the Court on the ground that it was not a good 
defense at law, since the mother was not a party to 
the suit; that final judgment had given a lien against 





INDEX. 


the company in favor of the guardian, who was about 
to proceed to collect the money by execution; that 
the mother was insolvent, and that no accounting had 
been had between the guardian and the mother, for 
theexpenditures for which this money was used ; and the 
bill prayed that the judgment at law might be en- 
joined, until an account should be taken, as to the 
amount due from the ward’s estate to the mother, for 
said expenditures, and that the amount, when found, 
should be applied to the judgment: 

Held, That the Judge ought to have granted the injunc- 
tion. Ibid. 


HARBOR. See Criminal Law, 10, 11. 


HOMESTEAD. 

1. When A sold land to B, taking his note for the pur- 
chase-money, secured by a mortgage on the land, 
which was duly recorded, and B sold a portion of the 
land to C, who paid a part of his purchase-money to 
B, and for the balance joined with B in a note to A, 
secured by a mortgage to A on the lands of both B 


and C, A giving up the old note and mortgage: 
Held, That on the foreclosure of the mortgage, the fi. fa. 
may sell the land of C, notwithstanding C may have 
had the same set off as his homestead. Whether the 
purehase-money debt of C to B was satisfied by nova- 
tion is not material. The note and mortgage given 
by C to A was for the removal of an encumbrance 
from the land, and brought the land within the excep- 
tions to the homestead clause of the Constitution of 


1868. Hawks vs. Hawks et al.....cccccccees ee EAS Pl 204 


. A widow, who has no children living with her, depend- 
ent on her for support, is not entitled to a homestead 
out of the property of her deceased husband, as the 
head of a family, according to the true intent and 
meaning of the Constitution of 1868. Kidd, admin- 
istrator, vs. Lester, adminstrator 


. Where execution was levied upon land which had 
been set apart as a homestead, the plaintiff having 
made affidavit that the debt upon which the execu- 
tion was founded was for the purchase-mouey, and 
the defendant filed a counter-affidavit to the effect 
“that, to the best of his knowledge and belief, he paid 
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the purchase-money for the land levied on,” a demur- 
rer to said counter-affidavit was properly sustained. 


MeGhee vs. Way........0seee0 api se seninenoamteses erelyeee 


4. Where a homstead in land is set apart, the applicant 
is entitled to the crops growing on the same. Coz, 


Marshall & Co. et al. vs. Cook........ Rl a hina 


5. C. holds the notes of W., which are not yet due, secured 
by mortgage. Before they fall due, a judgment cred- 
itor of C.’s issues garnishment against W. and obtains 
judgment against the garnishee for the amount of C’s 
debt to him (the creditor), which is less than the 
amount of the notes. After judgment against the 
garnishee, but before the notes fall due, they are set 
apart to C. as personalty, under the homestead laws. 
On the maturity of the notes, the judgment creditor 
issues execution against the garnishee (which was 
levied on his property), who voluntarily pays the 
amount to the attorney of the judgment creditor. 
Before the maturity of the notes, the garnishee had 
written notice that they had been set apart to the 
payee as personalty, under the homestead laws: 

Held, That C. was entitled to foreclose the mortgage for 
the full amount of the notes. If the money has not 
passed beyond the control of the Court, it should be 
ordered to be paid in satisfaction of the mortgage 
judgment in preference to the creditor’s judgment 
against the garnishee. If it has, C. is entitled to have 
execution against the mortgaged property, the owner 
of which must look to those to whom he paid the 
money for remuneration. Watkins vs. Cason.......... ° 


. If land be sold, and the purchaser indorse the note 
of a third person to the vendor in payment, and trans- 
fer a mortgage to him, securing said note, there is no 
such novation of the contract, no change in the rela- 
tions of the parties to each other as to deprive the 
vendor of his right to enforce the payment of the pur- 
chase money by levy on the land, (which has been set 
apart by the purchaser as a homestead) under execu- 
tion against the indorser and maker of the note. The 
land was the consideration given for the indorsement 
of the note and mortgage. Until they are paid the 
vendor’s claim for the purchase money is superior to 
the homestead, and the land may be subjected to its 
payment. Lane vs. Collier, administrator..........0+++ 
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7. When dower had been assigned to a widow in a tract 
of land, and she afterward applied and had the same 
land set apart to her and the minor child of her de- 
ceased husband as a homestead, and an execution 
founded on a debt of the deceased husband and father 
was levied on the reversion, after the termination of 
the dower, and the widow, for herself and minor 
child, filed a claim: : 

Held, That under the facts, as stated, the property was 
properly found not subject. Adams vs. Adams et al.. 630 


8. Where an applicant for homestead seeks to have realty, 
alone, to the value of $2,000 in specie, set apart, it is 
unnecessary to file a schedule of personalty. Harkins 
08. BYWOEE Foes. siccceccosascceaucccteasesncssecsonens sdecccees 


9. Where it appears that a widow, with minor children, 
whose father died in this State, married a second time, 
and slie and her husband, after living in the county 
of her first husband’s residence for some time, left the 
State, taking the minors with them, but frequently 
avowed, and still avow, their intention of returning 
to their former home, which they claim never to have 
abandoned, and application is made, in behalf of the 
minors, for homestead out of their father’s estate, by 
next friend, in the county in which the father died 
resident, and objection is filed by a creditor of the 
father, on the ground that the minors are not citizens 
of Georgia, and, therefore, not entitled to a homestead, 
and the jury, on appeal from the Ordinary who granted 
the homestead, affirm his judgment: 

Held, That the question of domicil was one of fact under 
the circumstances, and the jury having found in favor of 
the minors’ right to homestead, this Court will not 
disturb the verdict which is warranted by the evi- 
dence. Ibid. 


10. An infant who has no guardian, may apply, by next 
friend, for a homestead. Ibid. 


HUSBAND AND WIFE. 


1. Where property which came by the wife, and to which 
the marital rights of the husband have attached, is 
conveyed away by the wife, with the full knowledge 
and consent of the husband, he is estopped from claim- 
ing title to the land. Anthony et al. vs. Stephens et al, 241 
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2. In divorce cases, the husband is an incompetent wit- 
ness to prove the adultery of his wife. Cook vs, Cook. 


3. Where a wife, with consent of her husband, rents land 
on her own account, hires a man to cultivate it, and 
furnishes and feeds a horse, out of her separate estate, 
to be used in making the crop, the crop, when made, 
is not subject to a factor’s lien given by her husband 
on fis crop, made the same year, for provisions fur- 
nished, especially when the evidence shows that none 
of the provisions furnished were used by the wife in 


making her crop. Dubose vs. McDonald...........+++ 


4, Where, in a marriage settlement, certain property was 
settled upon the wife for life, remainder to the hus- 
band for life, remainder to the heirs general of the 
husband : 

Held, That the husband took a vested remainder in fee. 
Varner ve, Boynton et al.....2..ccccccccccvesseconescccscens 


5. Where the husband, with the consent of his wife, in- 
vested a portion of the estate so conveyed in real 
estate, taking from the vendor a bond for titles, his 
heirs-at-law have no right to follow the proceeds to 
the injury of the vendor, a portion of whose debt is 
still unpaid, Ibid. 


6. Where the husband has diverted a portion of the in- 
come of the trust estate, and invested the same, with- 
out the consent of the wife, in real estate, and subse- 
quently, with her consent, invested a portion of the 
corpus of the estate, in the same real estate, the heirs- 
at-law of the husband have no right in the remainder 
of the corpus, as against the right of the wife to be 
reimbursed for so much of the increase as was so di- 
verted and invested. Ibid. 


7. At the time of the commencement of this suit, the 
husband was the only person who could legally com- 
mence suit for land, the title to which was derived 
through the wife, consequently the statute of limita- 
tions ran during the coverture. Shipp et al. vs. Wing- 


field, executor ...... bn thet diinph ine ceakes- GO DEV mA Pe SS ‘ 


8. Upon the hearing of the motion to make an injunc- 
tion permanent, it is not error in the Chancellor to 
receive the affidavit of the wife of one of the defend- 

ants, in relation to facts not coming to her knowledge 
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from confidential communieations of her husband. 
Davis vs. Weaver et al Ceeeeerereesesees eteece eee 


ILLEGALITY. 


1. The mere allegation in an affidavit of illegality that 
the judgment is for an amount considerably greater 
than the verdict, without stating how large is the ex- 
cess, is insufficient. McGhee vs. Way dcabidvetonges 


INDICTMENT. 
See Criminal Law, 13, 14, 16, 18, 24, 25, 26, 28. 


INDORSEMENT. 


1. Under the provisions of the Revised Code, sections 
2738, 2739 and 2123, accommodation indorsers of a 
negotiable security, payable at a chartered bank, are 
considered as securities merely, and if one pays off the 
debt he can compel the others to contribute. Free- 
MAN VE. CHETTY-..crceccececceecees Ont poagsendagengyanceeséies 


2. If land be sold, and the purchaser indorse the note of 
a third person to the vendor in payment, and transfer 
a mortgage to him, securing said note, there is no such 
novation of the contract, no change in the relations of 
the parties to each other, as to, deprive the vendor 
of his right to enforee the payment of the purchase 
money by levy on the Jand, (which has been set apart 
by the purchaser as a homestead,) under execution 
against the indorser and maker of the note. The 
land was the consideration given for the indorsement 
of the note and mortgage. Until they are paid, the 
vendor’s claim for the purchase money is superior to 
the homestead, and the land may be subjected to its 
payment. Lane vs. Collier, administrator .....++00.++++s 


INFANT. See Homestead, 10. 


INJUNCTION. 


Where it appeared that the debt for which the execu- 
tion was issued was contracted prior to June Ist, 1865, 
that it was for the unpaid purchase money due for the 
land levied on, that the complainant was, at the time 
of the commencement of the action on which the judg- 
ment and execution were founded, in possession of the 


14 
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Jand, and is still in possession, it was proper in the 
Chancellor to refuse an injunction against the sale of 
the property under said execution, applied for on the 
round that the taxes on the debt had not been paid. 
Hambrick 00; AGRI Ob. tiie nso cansrens:ddnnapiadesancasnoe 236 
2. The discretion of the Chancellor in refusing an in- 
junction will not be interfered with, unless abused. 
Anthony et al. vs. Stephens.....0.cceceereseseecseseeeceeees 241 
3. This Court will be slow to control the discretion of 
the Judge of the Superior Court in his grant of a tem- 
porary injunction, especially if the bill contain charges 
of fraud. sam et al. vs. Hooks....... fata dovoneeicuctaed’s 309 
4. On the abolition of the officers of the Western and 
Atlantic Railroad, the Comptroller General became 
the proper custodian of the books and records of the 
road, and the duty of causing the true amount due by 
defaulting officers of the road to be ascertained de- 
volved upon him. Scofield et al. vs. Perkerson et al.. 325 
FRR Ee Me CNB a aps cd cad nnccce.cscpcccscsssscsscccesecs 325 
5. The Legislature has authority to appoint, by resolu- 
tion, a committee of their own body, as ministerial 
agents, to audit and state the accounts of the officers 
and agents of the Western and Atlantic Railroad. 
Where such statement shows an officer or agent in 
default, and is transmitted by the committee to the 
Comptroller General, and he thereupon issues execu- 
tions against the defaulting officer and his sureties, 
this Court will presume that he satisfied himself of the 
correctness of the committee’s report by inspection of 
the books and accounts of the Western and Atlantic 
Railroad, and adopted it as his own. Ibid. 


6. The Courts will not entertain jurisdiction to enjoin 
such execution on the ground that there is a suit 
pending, at the instance of the State, against the de- 
faulting agent and their securities on their bond, or 
on the ground that the amount for which the agent is 
a defaulter, was fraudulently used and embezzled by 
him. Ibid. 

7. An injunction will not be granted to restrain the en- 
forcement of a judgment when it appears by the bill 
that the Court in which the judgment was obtained 
had no jurisdiction. The remedy at law is complete 
either by affidavit of illegality, or by action of tres- 
pass. Hart, Receiver, vs. Lazaron........ Sevcsadovien sveee 396 
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8. While it is true, as a general rule, that no judicial in- 
terference can be had in any levy or distress for taxes, 
yet where it happens that the tax collector placed a 
tax fi. fa. in the hands of the sheriff, with instructions 
to collect the same out of the first money that should 
come into his hands from the sale of the defendant’s 
property under an execution held by him, and the 
sheriff did sell property of the defendant for more than 
enough to pay off the tax fi. fa., under other execu- 
tions, and application was made to the tax collector 
for his consent to have this money paid over to such 
executions, which he refused, and the sheriff there- 
upon took the responsibility of paying over the money 
to the levying executions and then of his own motion 
levied the tax fi. fa. upon other property of the defen- 
dant without instructions to do so from the tax col- 
lector, the sheriff will be enjoined from proceeding 
under the tax fi. fa. at the instance of a creditor of the 
defendant, who has attached the property last levied 
on, who states in his bill that the defendant is insol- 
vent, and that if complainant is deprived of this means 
of securing this debt by the action of the sheriff, he 
will lose it, it being apparent that the sheriff levied 


the tax fi. fa. for his own protection and not for the 
benefit of the State. Beatie vs. Brown et al 458 


. Where property is levied on which is claimed by com- 
plainant to have been released from the lien of execution 
by a written contract, and the terms of said agreement 
are ambiguous, and the affidavits as to the intention of 
the parties read on the hearing of the motion for in- 
junction, are conflicting, this Court will not interfere 
with the discretion of the Chancellor granting an in- 
junction. Kendall et al. vs. Dow 

10. Equity will interfere by injunction where it will 
prevent a multiplicity of suits and quiet the title toa 
number of lots of land by one final decree. Ibid. 


11. Whérea bill was filed setting up that the complainant 
had conyeyed by deed to a sailvosd company for laying 
and using its track, one hundred feet width of the 
Jand through his plantation, and trusting to the as- 
surances of the president of the road, that proper 
stock-gaps should be erected, as they might be needed, 
had neglected to put in the deed any stipulation as to 

the gaps, and the bill prayed that the company might 


( 
Vou. xiv. 46. 
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be enjoined from running the cars and using the land 

until the “ gaps ” were erected : 

Held, That the injunction was properly refused by the 
Judge, even though there might be equity in the bill. 

Cook vs. North & South Railroad Company...........+. 618 


12. The law places the granting or refusal of injunctions 
in the sound discretion of the Judges of the Superior 
Courts; unless that discretion has been manifestly 
abused, this Court will not control its exercise. We 
see no abuse of the discretion in the present case, in 
which the injunction has been partially granted, as 
asked for. Certainly none of which plaintiff can 
complain. Duvis vs. Weaver et dl....ccsseerecseeceeeees 626 


13. Upon the hearing of the motion to make an injunc- 
tion permanent, it is not errer in the Chancellor to 
receive the affidavit of the wife of one of the defend- 
ants, in relation to facts not coming to her knowledge 
from confidential communications of her husband. 


Ibid. 




















INSURANCE. 


1. Where an insurance was effected under an open pol- 
icy of insurance, issued to the company’s agent, the 
insured taking a certificate that his insurance was ac- 
cording to the term specified in said open policy, which 
was retained by the agent: 
Held, That in a suit fora loss, it was not sufficient for 
the plaintiff to produce the certificate alone, since on 
its face it appeared that it did not contain the whole 
agreement. Underwriters’ Agency vs. Sutherlin........ 652 


INTERROGATORIES. 


1. Where interrogatories were returned to a former Clerk 
in vacation and had the following entry on them: 
“Received of M. W. Stamper the within package, 
who says that he received them from one of the com- 
missioners, and that they have been unopened"and 

























unaltered. ‘ 
“Sworn to and subscribed before me this 18th 
March, 1871. W. H. DuBosg, Clerk.” 






Which affidavit was not signed, and it was shown that 
the present and former Clerks, some time after the last 
term of the Court, found the package in an iron till, 
on the floor, in the corner of the Clerk’s office, and 
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that it had remained in the possession of the present 
Clerk, unopened and unaltered, ever since, the deposi- 
tions were inadmissible. Christian vs. Ransome....... 138 


2. Where a set of interrogatories was tendered in evi- 
dence, and it appeared, from inspection, that the com- 
missioners had taken the answers of the witness as 
required, that he had sworn to and subscribed to them, 
that the commissioners had duly attached their names 
to a proper certificate; that, after this, the commis- 
sioners had permitted the witness to add to his an- 
swers, adding a new jurat and a new certificate, but 
it did not affirmatively appear that the addition was 
at the same time and place, and a part of the same ° 
transaction : 

Held, That the addition was not properly a portion of 

the return. Western and Atlantic Railroad vs. Har- 





























INTRUDERS—PROCEEDINGS AGAINST. 


1. When in a proceeding against one as an intruder, the 
defendant’s affidavit taken before the sheriff, was that 
she “claims the bona fide legal right to the posses- 
sion” of the premises : 

Held, That this was a compliance with section 4000 
of the Revised Code. The fact that the word “the” 
is placed before the words “bona fide” being an evi- — 
dent clerical mistake, the real meaning being that she 
“claims, bona fide, the legal right to the possession.” 
PrUlig6 Oh: DIMI 5 5 <n0 03 sncastgnopinoiarcnatvbviecehigtiasine 223 


2. The counter-affidavit to proceedings to eject an intru- 
der cannot be amended, nor can a second be made. 
Ibid. 

3. An intruder’s warrant does not lie against one who, 
in good faith, claims.the right to the possession of the 
premises he is sought to be ejected from, and if the 
defendant in such a warrant makes the counter-affida- 
vit required by the Code, and it appear on the trial 
that he does, in good faith, claim the right to the pos- 
session, the jury ought to find for the defendant. 

Nichols vs. Chandler et Gl......cecserererenees Sorvogeb bg wees 479 


JUDGMENT. 
1., A judgment based upon a note for the hire of a ne- 
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gro, being the oldest, is entitled to a fund in Court for 
distribution. Tidwell vs. Hewell et al............cesseeee 


. Where land is “ regularly advertised and sold at ad- 

ministrator’s sale,” (and the record states no more) 
and is afterwards levied on under a judgment obtained 
against the intestate in his life time, and the Court 
decides that the administrator’s sale divests the judg- 
ment lien—to which judgment exception is taken— 
the plaintiff in error must show affirmatively that the 
estate was solvent, and the order of sale was not 
granted for the payment of debts, but for distribution 
only, in order to entitle him to a reversal of the judg- 
ment, even if this would do so. And as to this, we 
reserve our opinion. Carhart et al. vs. Vann.......+00 


. An injunction will not be granted to restrain the en- 
forcement of a judgment when it appears by the bill 
that the Court in which the judgment was obtained 
had no jurisdiction. The remedy at law is complete 
either by affidavit of illegality, or by action of tres- 
pass. Hart, receiver, vs. Lazaron......sceecsecseeeeeeeees 
. A judgment rendered by the Judge of the Superior 
Court, without the verdict of a jury, in a civil case 
founded on contract, when an issuable defense is filed 
on oath, should be set aside. Erambert vs. Scarbor- 
OUGIE -csoccbnavdnccedgeocsongeqcsoe qoscvocsescccasgebmysaneconces 
. When there has not been personal service on the de- 


fendant in a suit on an open account, the plaintiff 


must prove his claim to the satisfaction of the Court 
by competent testimony before he is entitled to a judg- 
ment, although no issuable defense has been filed on 
oath. Jones vs. Adams. ....... siteapeannens penaensostaseens 


JUDICIAL INTERFERENCE. See Tazes, 6. 


JURISDICTION. 

. An injunction will not be granted to restrain the en- 
forcement of a judgment when it appears by the bill 
that the Court in which the judgment was obtained 
had no jurisdiction. The remedy at law is complete, 
either by affidavit of illegality or by action of tres- 
pass. Hart, receiver, v8, Lazaron .....cssessceeeceseeees . 
2. Where a suit was brought to the City Court of Au- 
gusta for $235 96, the jurisdiction of which does not 


. 














396 
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extend to amounts under $100, and the matters in dis- 
pute were referred to an arbitrator, and upon the re- 
turn of the award, which was in favor of the plaintiff, 
for $68 14, besides interest, a motion was made to dis- 
miss the case for want of jurisdiction, as the plaintiff, 
by his own admission, only claimed $81 96, it was 
proper in the Court to sustain the motion. Clements 
OD. MNT cc soiccseccosopetetesctotas sensebees 


. The records of the Court of Ordinary are amendable 
so as to make them speak the truth, upon the proper 
steps being taken for that purpose. The fact that the 
Court had no jurisdiction to grant the order, which 
it is proposed to amend, cannot affect the motion to 
amend. Ifthe jurisdiction did not exist, parties whose 
interests may be affected by the judgment can take 
advantage of the want of jurisdiction as well after as 
before the amendment, whenever and whierever it in- 
terferes with their rights. Thompson et al. vs. Kim- 


. Upon a motion to amend the records of the Court of 
Ordinary, the only issue before the Court is whether 
the amendment proposed will make the record speak 
the truth. Whether the original order was legally 
passed or not is irrelevant and impertinent to the 
issue. Nor can such order, if illegal, be set aside in 
this proceeding. The case is not altered where the 
motion is to rescind an order allowing: the amend- 
ment. Ibid. 


. Where an executor is sued as such, in the county of 
his residence, and, pending the suit, dies, and admin- 
istration de bonis non is granted upon the estate of his 
testator, who lived and died in a different county, to 
a citizen of the county of the testator’s residence, the 
suit against the executor does not abate, and a scire 
facias issued to make the administrator de bonis non a 
party to the suit, should not have been dismissed un- 
der the facts stated. Walton vs. Gill, administrator ; 
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Leonard et al, vs. Same; Weeks, executor, vs. Same... 600 


JURY. 


. Persons residing within the corporate limits are in- 
competent jurors to try a suit against the city. John- 
son vs. Mayor and City Council of Americus. . 
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2. It is not error in the Court to refuse to strike from a 
panel of twenty-four jurors a juror somewhat deaf, at 
the instance of defendant, who himself struck the juror 
in selecting a jury, and from which refusal no damage 
is shown to have resulted to the defendant. Anderson 
v8. Green, evecutOr.....e.scssecseeee Bab Hekwdd Vednr dss ene ctabes 361 


3. That there was a substitute for the juror selected by 
the parties, who answered to the name of his princi- 
pal, is no ground for new trial, it not appearing that 
both substitute and principal were unknown to defen- 
dant and his own counsel. Ibid. 


4, That the name of one of the persons who tried the 
case is not upon the jury list of the county, as made 
up in conformity to the Act of the General Assembly 
of February 15th, 1865, is an objection propter defec- 
tum, and comes too late after verdict, though the party 
objecting did not know the fact until after the trial. 
40 Ga., 253. Ibid. 


5. Jurors cannot be heard to impeach their verdict. Ibid. 






















JUSTICE COURT. 


1. A certiorari does not lie to correct the errors of a Jus- 
tice of the Peace, in a judgment involving questions 
of fact, when the amount of the judgment is over fifty 
dollars. In such cases the remedy is by appeal, as 
provided by thé Constitution of 1868. Witkowski vs. 
Skalowski......0scc00 vees b etetebdurgssnanwietipasS hes =t0 eer sae 
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LAND. See Bond for Titles, 1, 2, 3, 4. 










LANDLORD AND TENANT. 


. The holder of a rent note, who is not the landlord, 
cannot sue out a distress warrant for rent not due. 
But when, in such a case, the affidavit made for the 

4 distress warrant, describes the sum sued for as the rent 

for a plantation owned by a third person, and the rent 

note is payable to such third person or bearer, it does 
not necessarily follow that the affiant is not the land- 
lord. Ifsuch was the fact, it should be proved upon 
| an issue raised by counter-affidavit before the jury, 

j 

: 

: 

| 


—_ 










and the Court asked to charge the law applicable to 
the case. Scott, trustee, v8. Berry....csccccsecvssecesseees 394 
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2. A married woman may sue out a distress warrant for 
rent of her separate estate without joints her hus- 
band or next friend. Ur ve. Ur 


. If an affidavit is made for a distress warrant, for rent . 
due in specifies, which does not aver the value of the 
specifics, but upon the trial of the issue formed by the 
counter-affidavit of defendant before a Justice of the 
Peace, the value is proved and substantial justice has 
been done, a certiorari should not be granted for want 
of averment of the value of the specifics, or for allow- 
ing such value to be proved in the absence of any 
averment of value. Ibid. 


4. Upon an issue formed to try whether any rent is due 
on a distress warrant, questions asked a witness, as ‘to 
whether defendant ever owned the land, and as to how 
he came in possession of it, may have been properly 
ruled out. If the object was to show that the defend- 
ant owned the land during the time for which the 
rent is alleged to be due, the record should go further, 
and show affirmatively that evidence tending to prove 
that fact was ruled out. Ibid. 


. Where an execution was levied upon a lot of cotton 
which was sold and the money arising from the sale 
was claimed under a distress warrant for rent of the 
land, on which the cotten was made, and the*Court 
adjudged the warrant irregular but refused to pass any 
order disposing of the money until the landlord could 
procure a new distress warrant, which he did before 
the adjournment of the Court, and ‘the money was 
awarded to him: 

Held, That this was not error. Harrison vs. Guill e al. 427 


6. One who rents land and sub-lets it to a third person 
stands in the relation of landlord to the sub-tenant 
and may have a distress warrant for his rent. Ibid, 


7. An owner of land, who contracts with a cropper that 
he shall furnish to the cropper certain supplies with 
which to make the crop, and tkat the share of the 
cropper should not be moved. from the place until 
such advances are paid for, has a right to retain the 
crop until said advances are paid, against the cropper” 
and all purchasers from him, or mortgagees, su 
quent to the date of the coutract. Appling vs. Odom . 
Ct Al....ce0e decrease dogedegenboopeds co eaepies cachivodswecvesvasee OO 
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LEAVE OF ABSENCE. See Attorney, 4, 6. 
: LEGACY. See Will, 4, 5,9. 

LEVY. See Execution, 1. 


LIEN. 


1. The laborer or mechanic who does the work and fur- 
nishes the materials, is the person entitled to a lien 
upon the property of his employer under the provis- 
ions of the Act of 1869. Breed vs. Nagle...........+4. 


2. The laborer or mechanic is not entitled to a lien on 
any greater interest in the property than his employer 
had at the time the work was done or the materials 
furnished. Ibid. 


3. Where the affidavit to foreclose a lien on a steam 
saw mill, under the Act of 1868, alleges that depo- 
nent was employed by Wall, the owner or lessee of a 
steam saw mill situated in the county of DeKalb, as 
a laborer in and about said mill, for which services 
there is due deponent $51 50; that he has demanded 
payment of said Wall, and he has failed and refused 
to pay the same; that this prosecution is within one 
year from the time the debt became due, as will more 
fully apfear by reference to the bill of particulars 
hereto annexed ; that deponent claims a lien upon said 
mill for the amount so due him as aforesaid, it is in 
substance a compliance with the provisions of the Act 
under which plaintiff was proceeding. Wright vs. 
PRMD illic os die voices 0a) Gipasive t0§ 00 dn corseddb ibettig it gst 


4. Where the bill of particulars attached to the affidavit 
consisted of a due bill for the amount claimed, made 
by Wall, it wag competent for plaintiff to show that 
it was given for the services specified in the affidavit, 
that Wall was in possession of the mill at the time of 
the foreclosure of the lien, and of the levy of the exe- 
cution thereon. Ibid. 


5. When A loaned money to B, to be used by B in re- 
building a certain mill of B’s, which had been de- 
stroyed and was being rebuilt, and it was understood 
that A was to have a lien on the mill to secure him, 

_ but no parsing or other written memorandum was 
made, except the giving of notes for the money, and 
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there was no charge of accident, fraud or mistake by 
which the execution of such a writing was prevented : 
Held, That afier B’s death, on a bill to marshal his as- 
sets, equity will not set up in favor of A a lien on the 
mill, to the prejudice of the other creditors of B. 
Printup vs. Barrett, administrator 


. Where a wife, with consent of her husband, rents 
land on her own account, hires a man to cultivate it, 
and furnishes and feeds a horse out of her separate 
estate, to be used in making the crop, the crop, when 
made, is not subject to a factor’s lien given by her hus- 
band on his crop, made the same year, for provisions 
furnished, especially when the evidence shows that 
none of the provisions furnished were used by the 
wife in making her crop. Dubose vs. McDonald 


7. An owner of land, who contracts with a cropper that 
he shall furnish to the cropper certain supplies with 
which to make the crop, and that the share of the 
cropper should not be moved from the place until such 
advances are paid for, has a right to retain the crop 
until said advances are paid, against the cropper and 


all purchasers from him, or mortgagees, subsequent to 
the date of the contract. Appling vs. Odom et al 


8. An affidavit by an officer or employee on any steam- 
boat, made under section 1969 of the Code, for the 
purpose of foreclosing a lien on such boat for any 
debt that the affiant may have against the owner or 
lessee of the boat, must state the name of the person 
or persons owing the debt, as well as comply with the 
other requirements of the statute. This is necessary 
to give the State authorities, who cannot. proceed 
solely in rem in such a case, jurisdiction. And where 
the averment is, that demand was made upon the 
agent, it should state that the demand was made on 
the agent of the owner or lessee, as the case may be, 
and not on the agent of the boat. Cape Fear Steam- 
boat Company vs. Torrent et al 


9. The affidavit being the foundation of the proceeding, 
the execution issued thereon must conform to it, and 
cannot supply its defects. Where the affidavit con- 
tains all the requirements of the law, the execution, if 
defective, may be amended so as to make it conform 
to the affidavit. Ibid. 
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10. A bona fide purchaser of the absolute title to per- 
sonal. property, without notice of any unforeclosed 
statutory lien upon it, takes the same divested of any 
such lien. Our statutory lien laws secure priority of 
judgment to favored classes of debts out of cerlain 
rope: of the person who incurred the debts. When 
such property passes into the hands of a bona fide 
purchaser without notice and before foreclosure, it is 
no longer the property of the person incurring the 
debt, and not having gone into the possession of one 
affected with notice, the lien is lost. Frazer vs. Jack- 
SliGacadatetosesungetotiesuss soccnesspechpecceses peosonpqaes ose 2 


LIMITATION OF ACTIONS. 


1. Where a tenant in common conveys the whole lot to 
a third person, and the grantee took possession, claim- 
ing the entire lot as his own, this action constitutes a 
disseizin and ouster of the other tenants in common, 
and they are barred from asserting their right to such 
property after the expiration of seven years. Horne 
Cb GR MR Nan iin ois Sef acca cc nce ca sscL ets au sockdee 


2. The statute of limitations was suspended from De- 
cember, 1860, to the first of December, 1861, and 
again from November 8th, 1865, to July, 1868, and 
an account which became due in August, 1861, and 
was sued on July 13th, 1869, was not barred. Satter- 
field va. Shab & Compatty........ccsececeveccccseseeeceees 


3. Where, in a declaration in ejectment, the ouster is al- 
leged as occurring since the.1st of June, 1865, but 
the proof shows the defendant to have been in pos- 
session before the Ist of June, 1865, the action is not 
barred by the Act of March 16th, 1869, because not 
brought within three months after the 16th March, 
1869. Lopez vs. Downing, administrator, et al........+ 


4. No damages or mesne profits can be recovered behind 
the Ist of June, 1865, but the defendant, if he defends 
by his possession under color alone, must show that 
possession to have been continued seven years before 
bringing the suit. Ibid. 


5. Where suits were commenced on promissory notes and 
judgments rendered in favor of the plaintiff, which 
were set aside by the Supreme Court, upon the ground 
that said suits were void, and within six months from 
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this judgment said notes were again sued, these facts 
will not prevent the statutory bar from attaching. 
Williamson vs. Wardlaw 


. A legatee is not barred from asserting his claim to a 
legacy against the executor where suit is brought 
within ten years after the legatee arrives of age. An- 
derson vs. Green, executor 

. Where a bill is filed by the heirs of a deceased per- 
son for an account, and to recover possession of land 
from which their ancestor was ousted by fraud on the 

- part of some of the defendants, and notice of the fraud 
by the others, before they acquired possession, and 
alleges facts which, if true, sustain the charge of fraud, 
and further alleges that, although the defendants have 
been in possession, under color of title, for more than 
seven years, yet that such possession originated in the 
fraud charged, and that such fraud deterred their an- 
cestor, who was an illiterate man, from his action 
during his life, and that he died in 1868 in ignorance 
of the fraud, it is not demurrable for want of equity, 
nor on the ground that it shows on its face that the 
defendants have a complete prescriptive title to the 
land. West et al. vs. Rodahan et al 


. At the time of the commencement of this suit, the 
husband was the only person who could legally com- 
mence suit for land, the title to which was derived 
through the wife, consequently the statute of limita- 
tions ran during the coverture. Shipp et.al. vs. Wing- 
field, executor 


LOAN AND BUILDING ASSOCIATION. 


. Where a suit to recover usury paid was brought 
against a Loan and Building Association, chartered 
by the Superior Court in favor of one who had been a 
member and borrower, and who, failing to comply 
with the rules, as to the payment of his monthly dues, 
had, by way of settlement, conveyed to the company 
certain real estate at an agreed price in full discharge 
of his obligations, and it appeared in ‘proof that the 
company consisted of two thousaed shares; that $1 00 
per month was to be paid upon each share until the 
accumulations should make each share worth $200 00; 
that the monthly receipts were to be used in advanec- 
ing to the shareholders on their ultimate interest at 
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such rates of premium as the money might bring at 

auction, and that each shareholder, taking an ad vance, 

was to pay $J 00 extra upon each share advanced 
upon, giving a real estate mortgage to secure the per- 
formance by him of his agreement to pay his dues as 

the constitution of the company required : 

Held, That the contract of a member taking an advance 
according to the rules, was not usurious upon its face, 
whatever might be the premium at which he agreed 
to take the advance. Parker vs. Fulton Loan and 

Building Association. ..........0.ccesescesseccscscceees coeee 166 


2. Whether such a contract, though legal upon its face, 
was, in fact, illegal, would depend upon the object of 
the association. If it were, in truth, a mere devise to 
evade the usury laws, then it would be illegal, if in 
fact more was taken for the use of money than seven 
per cent. per annum. But if the organization were 
in fact and bona fide a plan with the real intent and 
object of “accumulating a fund by monthly sub- 
scriptions or savings of the members thereof, to assist 
them in procuring for themselves such real estate as 
they may deem proper,” then it would not be ille- 
gal; and this being a question of fact, depending 
upon evidence, it was proper for the Judge to leave 
it to the finding of the jury. Ibid. 


3. When no other facts appear to the jury, by the proof, 
going to show the object of such an association than 
the constitution, and the contract made in accordance 
therewith, a verdict of the jury that the contract is 

not illegal, is not only supported by, but is required 

by the evidence. Ibid 


LOST PAPERS. 


1. Where proceedings are instituted to establish a lost 
note, ae suit is commenced after the rule nisi has 

issued, as allowed by section 3910 of the Code, and, 

pending the cause, the original note is found, it is not 

error to allow plaintiff to amend his declaration, so.as 

to sue upon the original note thus found, even though 

there may be some immaterial discrepancies between 

the original note and the copy which it was sought to 

establish. Cheney ef al. vs. Dalton, adminstratriz, 

JP UNG 8 civccbieriinsddcisee siden sve rsie vais ssorebienesveccese 401 
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MANUMISSION. 


1. An executor who, by the will of his testator (pro- 
bated in 18538, and by which a solvent estate of more 
than $200,000 is committed to his hands), is directed 
to move aslave to a free State, to be there manumitted, 
and to invest for such manumitted slave, on bis arri- 
val at age, which occurs in 1862; $3,000, cannot, after 
refusing to execute the bequest of his testator until 
the close of the war, free himself from liability by 
showing that the estate has perished on his hands 
from the results of war and other causes. Anderson 
vs. Green, executor 


. A provision in a will probated in 1853, directing a 
slave to be sent to a free State and there manumitted 
and provided for, was not in violation of the law of 
Georgia at that time. Ibid. 


. Where a will, executed in July, 1850, the testator 
dying in 1859, conveys property in trust, the pro- 
ceeds to be applied to the benefit of certain slaves, and 
provides that the survivor shall receive the whole 
benefit, the clause is inconsistent with the provisions 
of the fourth section of the Act of 1818, against man- 
umission, and therefore void. Bennett et al. vs. Wil- 
liams, administrator ....+s.creeerseves betdvdheiscetssetub sé 399 


MALPRACTICE. See Criminal Law, 12. 
2 * 
MASTER AND SERVANT. 


. Where the plaintiff employed a servant who was in- 
debted to one of the defendants in the sum of $24, in 
satisfaction of which he had previously contracted to 
split rails, and defendants removed said laborer and 
his wife from the control of plaintiff, defendants were 
not liable for damages to plaintiff until the expiration 
of a reasonable time for the performance of the con- 
tract as to the rails. Wharton et al. vs. Jossey 


See Railroads, 2, 3. 
MECHANIC’S LIEN. See Lien, 1, 2. 
MESNE PROFITS. See Ejectment, 4. 
MISNOMER. See Criminal Law, 18, 19. 
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MISTAKE. See Estoppel, 9. 


MORTGAGE. 


1. A mortgage upon real estate given to secure “ad- 
vances” to be made by the mortgagee to the mort- 
gagor, for.the purpose of carrying on the farm of the 
mortgagor for 1870, is‘not invalid for want of a suffi- 
cient deseription of the debt intended to be secured. 
Allen et al. vs. Lathrop & Company... ..esececcsese-eeee 


2. A mortgagor is estopped from denying his gwn title 
to the property mortgaged, and third parties claiming 
title to the land cannot at law make themselves par- 
ties to the proceedings to foreclose for the purpose of 
asserting their rights. The judgment is between the 
parties to the mortgage, and binds them, and them 
only, Ibid. 


3. Where a deed is executed, and a bond taken by the 
grantor from the grantee, conditioned to reconvey on 
the repayment of money borrowed, with the interest 
due thereon at the time stipulated, the two instru- 
ments constitute a mortgage, and according to the 
well established principles of equity, the grantor is 
entitled to redeem the land on the payment of what 


4, A paper containing all the requisites of a mortgage 
of personal property, is a mortgage from the date of 
its execution, even though it be not attested by an 
officer. Nichols vs. Hampton.......10-.sccseeseseceeeeces 


5. It is sufficient if it be proven by the subscribing wit- 
ness and recorded within three months from its exe- 
cution. Ibid. 


6. A paper, providing for a lien on a “bay mare,” and 
showing that the mare was purchased by the mort- 
gagor Fen the mortgagee, is a sufficient description 
of the property mortgaged. Ibid. 


7. A mortgage recorded within three months from the 
date of its execution is a lien from its date, even 
against bona fide purchasers without notice. Ibid. 


8. An affidavit, probating a mortgage, taken before the 

attorney of the mortgagee, who is a Notary Public, is 
not a legal affidavit, and a mortgage recorded on such 
probate is not legally recorded. Ibid. 
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9. C. holds the notes of W., which are not yet due, se- 
cured by mortgage. Before they fall due, a judg- 
ment creditor of C.’s issues garnishment against W. 
and obtains judgment against the garnishee for the 
amount of C,’s debt to him (the creditor), which is 
less than the amount of the notes. After judgment 
against the garnishee, but before the notes fall due, 
they are set apart to C. as personalty, under the home- 
stead laws. On the maturity of the notes, the judg- 
ment creditor issues execution against the garnishee 
(which was levied on his property), who voluntarily 
pays the amount to the attorney of the judgment 
creditor. Before the maturity of the notes, the gar- 
nishee had written notice that they had been set apart 
to the payee as personalty, under the homestead laws: 

Held, That C. was entitled to foreclose the mortgage for 
the full amount of the notes. If the money has not 
passed beyond the control of the Court, it should be 
ordered to be paid in satisfaction of the mortgage 
judgment in preference to the creditor’s judgment 
against the garnishee. If it has, C. is entitled to have 
execution against the mortgaged property, the owner 
of which must look to those to whom he paid the 
money for remuneration. Watkins vs. Cason 444 


10. When a mortgage of realty in Georgia, is executed 
in New York before a Commissioner of Deeds only, 
without any other witness, a Court of Chancery has 
jurisdiction to reform and foreclose the mortgage. 
McCrary & Co. vs. Austell, Inman & Co 450 


11. Where a rule nisi to foreclose a mortgage, alleged 
that the mortgage was executed by a partnership to a 
parcel of land, and that the proceedings were against 
one as surviving partner, the other being dead, and 
the surviving partner filed a plea, setting forth that - 
the land included in the mortgage was not partner- 
ship property, though owned by the partners as ten- 
ants in common, and the plea was demurred to and 
the demurrer sustained : 

Held, That as there was no denial that the mortgage to 
the property was made by the partners, as such, and 
as, if this were so, it would estop the parties from 
denying title in the partnership, the plea was prop- 
erly overruled. Roberts vs. Administrators of Oliver. 547 


MULTIPLICITY OF SUITS. See Eyuity, 19. 
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MUNICIPAL CORPORATIONS. 


1. The Act of incorporation of the city of Americus, 
and the ordinance in pursuance thereof, author- 
izing the arrest and detention of violators of the ordi- 
nances of said city, without warrant, are not uncon- 
stitutional, Johnson vs. The Mayor and City Cowneil 
of Americus et al......... OCLyY ee erste aR eT 1 


2. In case of an arrest without warrant, the prisoner 
should, without unreasonable delay, be conveyed be- 
fore the most convenient officer authorized to receive 
an affidavit and to issue a warrant, and the imprison- 
ment of the offender beyond a reasonable time for that 
purpose would be illegal. bid. 


3. Persons residing within the corporate limits are in- 
competent jurors to try a suit against the city. Ibid. 


NEGRO HIRE. See Judgment, 1. 


NEW TRIAL. 


1. In this case we think the verdict of the jury is fully 
~ supported by the evidence, and there being no mate- 
rial error in the charge of the Court, there was no 
error in refusing a new trial. Greene et al. vs. Lowry. 


2. Where a different verdict could not have been ren- 
dered, a new trial will not be ordered though an im- 
material error may have been committed. Johnson 


vs. Mayor and City Council of Americus........ .++000 


3. An immaterial error is no ground of new trial. Breed 


C8 x, FEM senscece sinncagesecee diguaemincovamnseserageacheene 
Clg, IRs oconnsiteasd rn vhscddlcvayiprinbynsdbagedd snes pavae 


4, On a motion for a new trial, on the ground of newly 
discovered evidence, the evidence is not cumulative if 
it refers to a material issue not made at the trial, either 
by the pleadings or the evidence. Hughes vs. Coursey. 


5. When a case was dismissed in this Court for want of 
prosecution, and it appeared in a bill, filed in the 
Court below for a new trial, that the plaintiff’s coun- 
sel had been misled by a statement of the defendant’s 
counsel, to the effect that, under the rules of this Court, 
the case would be put at the heel of the whole docket, 
on agreement of counsel, and at the request of said 

defendant’s counsel, and solely for his convenience he 
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had so agreed, and had, in consequence, not appeared 
at the ealling of the case, all of which was admitted 
by said defendant’s counsel, who assumed the whole 
blame of the non-appearance, and admitted that the 
plaintiff was in no laches: 

Held, That, as the motion for a new trial was merito- 
rious, and the fault of its miscarriage was with the 


defendant in error, by his own admission, the Court 
’ 


should have sanctioned the bill. bid. 


6. On the trial of an indictment for murder, where there 
is a general plea of not guilty, it is not error as against 
the prisoner for the Judge to charge the jury as to the 
law of justifiable homicide, even though, from the evi- 
dence, it is plain that the prisoner is, in any event, 
guilty of manslaughter. An error of the Court in 
his charge to the jury, which could not, in any view 
of it, have injured the prisoner, under the evidence, is 
no ground for a new trial. Tate vs. The State 


. Newly discovered evidence of a custom, in violation 
of the public laws of the State, is no ground of new 
trial. Lynes vs. The State 


. Where the evidence which was objected to, if exclu- 
ded could not have altered the result, it was error in 
the Superior Court to set aside the judgment of the 
magistrates, Wilcox, Gibbs & Company vs. Turner... 


. When there is considerable conflict in the testimony, 
and the Judge below refuses a new trial, this Court 
will not disturb the judgment. Minor vs. Glenn, 
Wright & Carr 

10. This Court will only interfere with the verdict of a 
jury when there is not sufficient evidence under the 
law to authorize the verdict, assuming everything to 
be true as proved. Porter et al., executors, vs. Kolb, 


11. In this case, the verdict is sustained by the evidence, 
and, under the rule so often announced, the judgment 
of the Court below ought to be affirmed. Wardlaw 
vs. McConnell, executrix 


218 


12. The verdict in this case is not supported by any 
2 


legal evidence. Smith vs. The State 


13. When a motion is made for a new trial, on several 
grounds, and the Court grants the new trial on one of 
Vou xiv1. 47, 
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the grounds overruling the other grounds, and a bill 
of exceptions is filed to the judgment, this Court will 
inquire if the judgment be right in granting the new 
trial, and if that be right on any of the grounds taken 
in the motion, this Court will affirm the judgment, 
notwithstanding the Court below may have erred in 
the ground on which it placed the judgment. Ever- 


ett va. Southern Express Compuny........-sceeeesvesevece 303 
14. It is error in the Court to charge upon a point not 
in evidence. Cook v8. Cook......cececscceseceserrercececes 308 


15. The jury having returned a verdict in favor of the 
defendant on his plea of set-off, and there not being 
sufficient evidence to create a prima facie liability of 
the plaintiffs on the same, a new trial will be granted. 
Wilson & Company vs. Walker........00+00+ passbadenesas 319 


16. A motion for a new trial, on the ground that the 
indictment is fatally defective, though not strictly 
roper, will be sustained under the practice in this 


tate. Wood vs. The Siate........ UES CORE ee wie 322 


17. Where the verdict is in no view for more than the 
complainant is entitled to recover, an immaterial 
charge as to one item claimed in the bill is no ground 
for a new trial, even conceding such charge to be erro- 
neous, Anderson vs. Green, executor........+++ Scbdooku 361 

18. The evidence offered by plaintiff sustains the judg- 
ment, and the mere inversion of the order of admit- 

' ting the proof will not warrant the issuing of the 
writ of certiorari. Urquhart vs. Urquhart...........+. 415 

19. Where a defendant seeks a new trial, on account of 
his having been providentially prevented from being 
present in Court when the judgment was rendered, 
and thus deprived of the benefit of his testimony, it 
is necessary that he should show affirmatively, the 
facts he could have proven, so that the Court can 
judge of the materiality of the same. Cheney et al. 

00, GMI on. coe secess cbgiecctes coene hebonbansese Gisecoepaoese 432 

20. The motion for a new trial in this case was properly 
overruled, the verdict not being decidedly and strongly 
against the weight of evidence, and the discretion of 
the Court as to the continuance, not having been, in 
our opinion, abused. Cohen vs. Weigle.............+0+ - 438 


21. Newly discovered evidence which, with ordinary 
diligence, might have been produced on the trial, of 
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merely a negative character, and which would not 
even probably have changed the result, is not a good 
ground of new trial. Arnold vs. The State........... 


22. The verdict of the jury was not contrary to the law 
and the evidence, but strictly in accordance therewith. 
Ibid. 


23. Where a plea has been filed to the plaintiffs’ action 
setting up a legal defense thereto, and a trial was had 
in the absence of one of defendants’ counsel, who was 
alone acquainted with all the. facts of the defense, 
which resulted in a verdiet for the plaintiffs; on its 
being made to appear that said counsel had leave of 
absence, a new trial should have been granted. Rust, 
Johnston & Co. vs. Ketchum & Hartridge.......+..+.+00 


24. A judgment will not be set aside for absence of de- 
fendant’s counsel by leave of Court, and an announce- 
ment by the Court that none of the counsel’s cases 
will be tried, except by consent, where it does not dis- 
tinctly appear that such counsel was regularly re- 
tained in the case, he himself not being able to swear 
to it, and it does appear that the partner of the coun- 
sel, who was such at the time of the alleged retainer, 
is in Court and states that he knows of no defense, 
and it further appears that there is no counsel of 
record, that no plea is filed, and that there is a judg- 
ment by default which has not been opened. Farmer 
vs. Perry...... oho vee* ovapperadeh cabins. mashes pébeaeovotieb ate 


25. Newly discovered ‘avian tending to prove a fact 
material to the issue, and about which the defendant 
had offered no testimony on the trial, and he is charge- 
able with no want of diligence, entitles him to a new 
trial. Carter vs. The State....... seh cécebes SWeedaiissicen 


26. The verdict in this case is fully sustained by the 
evidence, and this Court will, in its judgment, award 
damages against the plaintiff in error, on the ground 
that the case was brought up for delay only. Mercier 
08: Map elitr ts ides ssi .ccchindesctidatebine dy. bse anh ia. ssbasonti 


27. There being evidence in this case of the existence of 
the mistake, and the jury having so found, we will 


not disturb the verdict. Herty vs. Clark..........0+0. - 649 


NOTARY PUBLIC. See Criminal Law, 12. 
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NOTICE. 


1. The recital in an administrator’s deed, executed on 
the 3d day of December, 1861, that leave to sell the 
land was granted in November last past, is notice to 
the purchaser that the requirement of the law, as to 
forty days’ public notice of the sale, had not been 
complied with. Groover et al. vs. King......seceereseee 101 


2. No notice to the consignee, where the goods arrive 
on time, is necessary to reduce the liability of the 
company from that of common carriers to that of 

warehousemen. Southwestern Railroad Company vs. 


















. If the goods arrive out of time, and after they have 

been demanded by the consignee, it might require no- 

tice of their arrival to the consignee, and a reasonable 
time after, to relieve the company from the extraor- 
dinary liability imposed by law upon a common car- 

rier. id. 

4. Notice given to one deputy sheriff by the tax collec- 
tor, under the cireumstances set forth, to satisfy the 
tax fi. fa. with the money first made, is notice to all. 
Beatie ve. Brown 4 all.......ccccsecrcrrecccvccerescersesseece 459 

5. The written notice required by section 3987 of the 
Code, to be given by ‘the plaintiff in certiorari to the 
opposite party in interest, need not appear of record, 
if there is a waiver in writing of the notice. New vs. 


" ia Arig hens tatiaisahdaetha6 vas enehanesaters ic pae 616 
NOVATION. 













See Indorsement, 2. 
“ Principal and Security, 6. 






OFFICER. See She iff, 2, 4. 









OPINION ON EVIDENCE. 


1. It is not an expression of opinion by the Judge, as to 

what has been proven on the trial of an indictment for 

- keeping a lewd house, to say to the defendant’s attor- 
ney, (who is addressing the Court upon the law of the 

case,) in reply to the claim of the attorney, that there 

must be proof that the defendant kept the house for 
profit: “It makes no difference whether he keeps it 
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for profit or pleasure, he is guilty.” Scarborough vs. 
Fheb: RNG 0 sss iisascs entcign sick eotitndisies ston bpeuhi isceeinins 


ORDINANCE OF 1865. 


See Scaling Ordinance. 


1, 


1. 


ORDINARY. 


When the vacancy occurred in the office of the Ordi- 
nary, by his resignation, the Clerk of the Superior 
Court was authorized to perform all the duties which 
the Ordinary could have performed as Clerk. Bos- 
worth vs. Walters et al 


ORDINARY—COURT OF. 
See Amendment, 4, 5, 6. 


PARTIES. 


The Western Union Telegraph Company was a proper 
party complainant to the bill, it being interested in the 
result of the litigation under its contract with the 
Southwestern Railroad Company for the exclusive use 
of the right of way of said railroad to operate and 
maintain its own line of telegraph. Southwestern Rail- 
road Company vs. Southern and Atlantic Telegraph 


. Where F. and N. purchased land jointly from M., 


giving their notes for the purchase money and taking 
his bond for titles, and F. paid the whole of the pur- 
chase money, and N. having died, F. demanded the 
titles to be made to himself, and brought suit on the 
bond in the names of F. and N. for F.’s use: 


Held, That as the purchase was joint and the bond joint, 


it was no breach of the bond to refuse to make titles 
to F. alone. Field et al. vs. Martin, administratriz... 


3. The suit could not be maintained in the name of F. 


and N. for the use of F., N. being dead. Ibid. 
PARTNERSHIP. See Estoppel, 9. See Set-off, 4. 
PARTY-WALL. 


1, The building of a party-wall by the plaintiff, under a 


parol agreement with the defendant that he would pay 
for one-half of as much of the wall as he used, when 
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he built, is such a part performance of the contract as 
takes it out of the statute of frauds, Rawson vs. Bell... 


2. Ifa parol agreement, in relation to the building of a 
party-wall, has been fully executed by both parties, it 
creates an easement which attaches to and runs with 
the land. Ibid. 


3. Where the defendant, having contracted with the 
plaintiff to pay for so much of a party-wall as he used 
when he built, conveys his lot to a third person, 
having thus put it out of his power to build, he be- 
comes liable to the plaintiff. Ibid. 


4. As no time was specified within which the defendant 
was to build and pay the plaintiff for one-half of the 
wall to be used by him, the law will imply that it was 
to be done within a reasonable time. bid. 


PERSONALTY. See Sale, 1, 2, 3. 


PLEADING. 


1. Where a suit is brought by administrators against an 
attorney for money co collected by him as their attorney, 
and not as an attorney for their intestate, the allega- 
tion in the pleadings of their representative character 
is mere surplusage, as they were entitled to maintain 
the action in their own names, Kenan, executor, vs. 
DuBignon et al., administrators ......00+0.ceeesseeeeceeees 258 
2. Suit being brought by administrators, proof of their 
representative character is unnecessary, unless denied 
by plea. Ibid. 
3. In a suit against the Ordinary of a county for taxes 
alleged to have been illegally collected from the plain- 
tiff, the declaration must set forth the facts showing 
such illegality. Montgomery & West Point Railroad 
Company vs. Duer, Ordinary tb datibdse Vals tive ceed veeiuee . 272 
4. Where the note sued on is alleged to have been wah 
by the transfer of notes and accounts, it is unnecessary 
to set them out in the plea of ene: Wardlaw vs. 
MoConmell, ewOowlPiae i.) isis sett icc eins iicssvedecccoeediees 273 
5. When the defendant, in a suit at law, sets up a legal 
defense, and the plaintiff desires to reply some equitable 
matter, he may do so, but he mast amend his declara- 
tion so as to plainly and distinctly set forth such equi- 
table reply. Smith vs, Hason.....s.scccerseecesecees severe 316 
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6. The declaration of a plaintiff who sues on a written 
contract must set forth a complete and valid contract, 
even when suit is brought under Jones’ form of plead- 
ing. Therefore, in a suit against a county on a bond 
given, after the adoption of the Code, by the Justices 
of the Inferior Court, the pleadings must show, affirm- 
atively, that the contract was entered upon the min- 
utes of the Inferior Court. Without such entry, the 
contract would not be valid, under section 527 of the 
Code, if good in other respects. , administra- 
tor, vs. Inferior Court of Bartow county........+0++ esere 462 


7. A defendant in a suit at common law cannot, by plea, 
set up an equitable defense and obtain a decree in his 
favor, where a Court of chancery would refuse it, on 
a bill filed by him for the purpose, for want of proper 
parties. Hence, if a guardian sue a corporation for 
dividends belonging to his ward, the company cannot, 
by an equitable plea, avail themselves, as a defense, of 
the fact that they paid the dividends to one not auth- 
orized to receive them, and that the money was ap- 
plied to the support of the ward by the person re- 
ceiving it, that person not being a party to the suit. 


Southwestern Railroad Company vs. Chapman, guar- 


. The judgment of the Court below dismissing a suit 
upon an erroneous ground will not be sustained, be- 
cause there is a defect in the declaration upon which 
the suit might have been dismissed, but which could 
be cured by amendment. Jackson vs. Gayden......+.. 


POSSESSORY WARRANT. 


. Where notes and liens, payable to the order of plain- 
tiffs, for goods sold, belonging to them, were in the 
possession of their agent, with no authority to trans- 
fer, and were represented by said agent to have been 
lost, and were found in the possession of the defendant, 
who denied knowing anything about them, on inquiry 
made, the magistrates, on the trial of a possessory 
warrant for the same, properly awarded the possession 
to the plaintiffs, Wilcox, Gibbs & Company vs, Tur- 

218 
2. The fact that the plaintiffs took the note of their 
agent for the amount of the liens and notes alleged to 
have been lost, with the stipulation that ber tonal, 









728 INDEX. 





the same should be credited thereon, does not defeat 
the right of the plaintiffs to the possession of their 
property. Ibid. 

3. The written notice required by section 3987 of the 
Code, to be given by the plaintiff in certiorari to the 
opposite party in interest, need not appear of record, 
if there is a waiver in writing of the notice. New vs. 
TM tas inaaguae sheseh wares 4 <b ksorse ‘gsceepac sesns sepeze 616 

4. Under section 3956 of the Code, a possessory war- 
rant lies at the instance of the party injured, in two 
classes of cases: First, where any personal chattel has 
been taken, enticed or carried away, either by fraud, 
violence, seduction or other means from the posses- 
sion of the party complaining. Secondly, where such 
personal chattel, having recently been in the quiet, 
peaceable and legally acquired possession of the com- 
epi party, has disappeared without his consent. 

n the first class of cases no lapse of time will bar the 
plaintiff’s right to recover, if he makes out his case in 
other respects, where the defendant fails to show that 
such property has been in his quiet and peaceable pos- 
session for four years next immediately preceding the 
issuing of the warrant, or, perhaps, in the quiet and 
peaceable possession for that length of time, of those 

under whom he claims, Ibid. 


PRACTICE IN THE SUPERIOR COURT. 


1. It is not an expression of opinion by the Judge, as to 
what has been proven on the trial of an indictment 
for keeping a lewd house, to say to the defendant’s 
attorney, (who is addressing the Court upon the law 
of the case,) in reply to the claim of the attorney, that 
there must be proof that the defendant kept the house 
for profit: “It makes no difference whether he keeps 
it for profit or pleasure, he is guilty.” Scarborough 
on. FD aaa hace eit ieee baile die Gites i ccsitcestacs « 26 
2. When the State’s counsel in a criminal case, in ad- 
dressing a jury, is making statements not in proof, 
and one of the defendant’s counsel objects, but another 
says let him go on, it is not a ground for new trial, 
if the Judge fail to interfere until the matter is again 
insisted upon by the defendant’s counsel ; nor will the 
verdiet be set aside because the Judge, in his charge, 
fails to say to the jury that they are not to notice such 
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statements, there being no request for such a charge. 
Ibid. 

This Court will reluctantly interfere with the discre- 
tion of the Judge below in his direction of the busi- 
ness of the Court, and never unless manifest injustice 
have come to the party complaining. Parker vs. Ful- 
ton Building and Loan Association 


The defendant having been furnished with a copy of 
the indictment before it was sent before the grand 
jury, it was not error in the Court to refuse to direct 
him to be furnished with a second copy. Lynes vs. 
The State 


. When, on the trial of an indictment for “ burglary 


in the night time,” the jury, after retiring, returned 
into Court and asked if they could find the defendant 
guilty of any other offense than that charged in the 
bill of indictment, and the Court informed them “that 
they could not; that they must find him guilty or not 
guilty of burglary in the night time,” and the jury 
found the defendant “ guilty :” 


Held, That this instruction of the Court to the jury was 


not such as the prisoner could complain of, and the 
evidence being such as to justify the verdict, a new 
trial ought not to be granted. Williams vs. The State. 


. An accessory before the fact to the crime of arson 


cannot be put upon his trial until after the conviction 
of the principal felon, at least not without some special 
reason recognized by law, showing why the principal 


has not been tried.. Smith vs. The State 


. Where a verdict is plain and unmistakable in its 


terms and legal effect, it is error in the Court to per- 
mit counsel for the party against whom the verdict is 
rendered to interrogate the jury, on the reading of the 
verdict by the Clerk, as to what they intended by their 
verdict. The verdict in such a case not being ambigu- 
ous must speak for itself. Anderson vs, Green, exect- 


. A judgment rendered by the Judge of the Superior 
Court, without the verdict of a jury, in a civil case 
founded on contract, when an issuable defense is filed 


on oath, should be set aside. EHrambert vs. Scarborough. 398 


. Where an execution was levied upon a lot of cotton 
which was sold and the money arising from the sale 
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was claimed under a distress warrant for rent of the 
land on which the cotton was made, and the Court 
adjudged the warrant irregular but refused to pass any 
order disposing of the money until the landlord could 
procure a new distress warrant, which he did before the 
adjournment of the Court, and the money was awarded 
to him: 






Heid, That this was not error. Harrison vs. Guill et al. 427 


10. Where a bill was filed by the legatees of an estate 
against the executors, praying an account and settle- 
ment, and the jury find in favor of two of the com- 
plainants only, directing certain specific assets on hand 
to be turned over to them, saying nothing about the 
other complainants: 

Held, That, as in equity, the jury may find a special 
verdict, this verdict is not void, as not disposing of 


the issues. Shell et al., executors, vs. Sanders et al..... 469 


11. Thé Chancellor may, in the final decree, dispose of 
the whole case in accord with the verdict, and it is, 
therefore, sufficient. Ibid. 

12. Where, on the trial of a bill for account and settle- 
ment ia favor of the legatees of an estate ayainst the 
executors, the jury found that one of the executors 
was not liable to the legatees at all, and the verdict 
directed certain notes and assets to be turned over by 
the other executor to the legatees, and two of these 
notes were the notes of the executors, made by them 
as memoranda of moneys belonging to the estate, used 
by them: 

Held, That the verdict was illegal. The jury should 
have found against the executors a money verdict for 
the amount of the notes, and it was right in the Court 
to grant a new trial. Ibid. 

13. Evidence which ought properly to have been offered 
in chief, but which was then omitted through inad- 
vertence, if offered with the rebutting evidence, should 
be admitted if otherwise unobjectionable. Dennis et 
ETI Ricca wi csindigisice cece sciecestb vacdge 

14. When there has not been personal service on the 
defendant in a suit on an open account, tlie plaintiff 
must prove his claim to the satisfaction of the Court 

by competent testimony before he is entitled to a judg- 

ment, although no issuable defense has been filed on 
oath. Jones vs. Adams.....c.eeeeceeee ce sti vuc tae ceveate 
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15. The judgment of the Court below dismissing a suit 
upon an erroneous ground will not be sustained, be- 
cause there is a defect in the declaration upon which 
the suit might have been dismissed, but which could 
be cured by amendment. Jackson vs. Gayden 646 


16. Where, upon the trial of the defendant for the 
offense of an assault with intent to murder, the jury 
returned a verdict finding “the defendant guilty of an 
assault with intent to kill,” and upon being remanded 
to the jury-room, with instructions from the Court, 
returned a general verdict of “guilty,” a motion in 
arrest of judgment, based upon the facts aforesaid, 
was properly overruled, Williams vs. The State 647 


PRACTICE IN THE SUPREME COURT. 


. The bill of exceptions should specify the portion of 
the charge to which rn is taken. Rawson vs. 
Bele sivc ovine ooside isch: ccvidoctidsasschsbap Apes tesTiheheis débine 


. The grounds of alleged error, set forth in the motion 
for a new trial, must be identified by the Judge as 
true, or they will not be considered on a writ of error 
based thereon to this Court. The usual certificate to 
the bill of exceptions is not sufficient. Elliott vs. The 


. At the July Term, 1871, the death of Greer was sug- 
gested, and an order was ‘passed allowing the plaintiff 
in error to open the record at the next term of the 
Court, and providing for its publication. At the Jan- 
uary Term, 1872, the case was continued for want of 
parties. At the July Term, 1872, the writ of error 
was dismissed, on motion of defendants in error, upon 
the ground that said order had never been served, 
either personally or by publication. Henderson vs. 


. When the bill of exceptions fails to show, affirma- 
tively, that the certificate of the Judge was given 
within thirty days from the adjournment of the Gourt 
at which the rulings complained of were made, the 
writ of error will be dismissed. Walton vs. Morgan.. 


. The verdict in this case is fully sustained by the evi- 
dence, and this Court will, in its judgment, award 
damages against the plaintiff i in error, on the ground 
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that the case was brought up for delay only. Mercier 
060 AAP ois ie cua siniths 6 ab tn add cade sttyouen beavis’ cacebe secten 


PRESCRIPTION. 


. Where a tenant in common conveys the whole lot to 
a third person, and the grantee took possession, claim- 
ing the entire lot as his own, this action constitutes a 
disseizin and ouster of the other tenants in common, 
and they are barred from asserting their right to such 
property after the expiration of seven years. Horne 
beh, a Tega insist snicdsccivnigd sntseatoeies cvtecevesnes 


. Where a prescriptive title is set up in defense to an 
action of ejectment, it is competent for the defendant 
to show the good faith with which he purchased. 


Ibid. 
PRESUMPTION. 
See Promissory Notes, 6. 
“ Will, 6. 


PRINCIPAL AND AGENT. 


1. Where notes and liens, payable to the order of plain- 
tiffs, for goods sold belonging to them, were in the 
possession of their agent, with no authority to trans- 
fer, and were represented by said agent to have been 
lost, and were found in the possession of the defend- 
ant, who denied knowing anything about them on 
inquiry made, the magistrates on the trial of a posses- 
sory warrant for the same, properly awarded the pos- 
session to the plaintiffs. Wileor, Gibbs & Co. vs. 
Turner 


. The fact that the plaintiffs took the note of their 
agent for the amount of the liens and notes alleged to 
have been lost, with the stipulation that when found 
the same should be credited thereon, does not defeat 
the right of the plaintiffs to the possession of their 
property. Ibid. 

3. Where a plaintiff sues for damages sustained from 
having been pushed off a car of defendant, while in 
' motion, by a negro, who emerged from the car and 
stated that he was in charge of the same; this decla- 
ration, unless brought to the knowledge of the defend- 
ant or its agents, who had charge of the train at the 
time, is insufficient to make the defendant liable for 
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the acts of the negro as its servant. Lindsay vs. 
Central Railroad and Banking Company . .........+0+. 


PRINCIPAL AND SECURITY. 


. The Legislature has authority to appoint, by resolu- 
tion, a committee of their own body, as ministerial 
agents, to audit and state the accounts of the officers 
and agents of the Western and Atlantic Railroad. 
Where such statement shows an officer or agent in 
default, and is transmitted by the committee to the 
Comptroller General, and he thereupon issues execu- 
tions against the defaulting officer and his sureties, 
this Court will presume that he has satisfied himself of 
the correctness of the committee’s report by inspection 
of the books and accounts of the Western and Atlantic 
Railroad, and adopted it as his own. Scofield et al. vs. 
Perkerson et dh..cecerececeverees Pit cbpnieg sennacee beieamrshegae 
Hinton et al. vs. Same....cccceeseeeeeces Saheb siapn Fis then 


2. The Courts will not entertain jurisdiction to enjoin 
such execution on the ground that there is a suit 
pending, at the instance of the State, ayainst the de- 
faulting agent and their securities on their bond, or 
on the ground that the amount for which the agent is 
a defaulter, was fraudulently used and embezzled by 
him. Ibid. 

3. A surety whose principal has been adjudged a bank- 
rupt, om i sued for the debt on which he is surety, 
cannot set off against it usurious interest paid by his 
principal to the creditor, on transactions other than 
the one out of which the debt arose, on which the 
surety is sued. Woolfolk vs. Plant & Son 


4, To discharge a surety on account of extension of time 
by the creditor to the principal debtor there must not 
only be an agreement for the extension, but the indul- 
gence must be for a definite period. Ibid. 


5. The dismissal of a possessory warrant for cotton, (upon 
failure to find it in the possession or control of the 
warehouseman with whom it was deposited and against 
whom the warrant issued,) by the drawee of a draft, 
who held the warehousemen’s receipt for the cotton, 
as collateral security for the payment of the draft, 
and at whose instance the warrant issued, does not 
discharge the accommodation drawer, even though the 
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warehousemen were the acceptors of the draft, and the 
draft on its face directed the cotton to be sold and the 
proceeds applied to its payment. Ibid. 


6. Where the defendant signed a note, given by a mem- 
ber of a firm individually, for money borrowed for the 
use of the firm, as security, and upon a settlement of 
the partnership affairs, that note was settled by the 
acceptance by the plaintiff of a note made by said 
partner, without security, and the defendant was not 
present, assenting thereto, that would discharge him 
from his liability as security. Simmons vs. Guise..... 


PROMISSORY NOTES. 


. Where notes and liens, payable to the order of plain- 
tiffs, for goods sold belonging to them were in the 
possession of their agent, with no authority to trans- 
fer, and were represented by said agent to have been 
lost, and were found in the possession of the defend- 
ant, who denied knowing anything about them on in- 
quiry made, the magistrates on the trial of a posses- 
sory warrant for the same, properly awarded the pos- 
session to the plaintiffs. tags Gibbs & Co. vs. 
TI indicts Leakeneneqhnesd conde: nqibdsecios soacna toccncses 


. The fact that the plaintiffs took the note of their 
agent for the amount of the liens and notes alleged to 
have been lost, with the stipulation that when found 
the same should be credited thereon, does not defeat 
the right of the plaintiffs to the possession of their 
property. Ibid. 

3. When a suit was brought on a promissory note, 
signed by one claiming to be the agent of the defend- 
ant, and there was some evidence that the defendant 
had accepted, knowingly, the consideration for which 
the note was given: 

Held, That it was error in the Court to rule out the 
note as evidence. The case should have been sub- 
mitted to the jury, under the charge of the Court, as 
to the effect of the defendant’s act, should they be- 
lieve he had accepted, knowingly, ‘the consideration 
for which the note was given. Gilbert vs. Dent....... 


4, When.a note, payable at bank, is placed in a bank 
for collection, it is the duty of the bank to see to it, 
that it is properly presented for payment, and on its 
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dishonor, to have it duly protested, and notice given 
to the indorsers. Georgia National Bank vs. Hen- 


5. When a bill of exchange payable at ,» was sent 
to a bank for collection, and the bank treating it as a 
bank check, and not entitled to days of grace, pre- 
sented it for payment, and had it protested, etc., on 
the day of its maturity, without days of grace, by 
means of which the indorser was discharged, and it 
was in evidence, that the bank was notified by the 
indorser at the time that he claimed the paper to have 
days grace : 

Held, That the bank was liable to the person who de- 
posited the paper for collection for damages, for its 
negligence in not presenting the check, as required 
by law, and causing notice of its non-payment to be 
given to the indorser. Ibid. 

. The present holder of a negotiable promissory note 
or bill of exchange is prima facie, presumed to have 
acquired title thereto before its maturity, and in a suit 
by the holder against the bank to which the paper 
was sent for collection for failing to present it for 
payment, and failing to notify the indorser of its dis- 
honor, the present holder is prima facte presumed to 
have been the holder at the maturity of the paper. 
Ibid. 


PROTEST. See Promissory Notes, 4, 5, 6. 


RAILROADS, 


. In the absence of any fraud or collusion on the part 
of the railroad company, the mere transfer of the 
stock on the books thereof to the purchaser, by di- 
rection of the administrator, will not make the com- 
pany liable as a guarantor or warrantor of the ven- 
pye s title to the stock. Nutting et al. vs. Thomason 


' - railroad company is not liable for injuries sus- 
tained by laborers in the employ of a contractor who 

was working for said company, though it may have 
furnished implements and materials for the perform- 
ance of such work. Central Railroad and Banking 
Company v8. Grant,......seveereee eeeeees 0 oddvetiy pesvdebse . 417 
Same vs. O Hard....++..+0++ peisuissdisé tsdoetodebes’ se - 417 
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3. Where a plaintiff sues for damages sustained from 
having been pushed off a car of defendant, while in 
motion, by a negro, who emerged from the car and 
stated that he was in charge of the same; this de- 
claration, unless brought to the knowledge of the 
defendant or its agents, who had charge of the train 
at the time, is insufficient to make the defendant lia- 
ble for the acts of the negro as its servant, Lindsay 
vs. Central Railroad and Banking Company..........+- 447 


4, Where a bill was filed setting up that the complain- 
ant had conveyed by deed to a railroad company for 
laying and using its track, one hundred feet width 
of the land through his plantation, and trusting to 
the assurances of the president of the road, that proper 
stock-gaps should be erected, as they might be needed, 
had neglected to put in the deed any stipulation as to 
the gaps, and the bill prayed that the company might 
be enjoined from running the cars and using the land 
until the “ gaps” were erected : 

Held, That the injunction was properly refused by the 
Judge, even though there might be equity in the bill. 

Cook vs. North and South Railroad Company........+++ 618 


REASONABLE TIME. 


1. As no time was specified within which the defendant 
was to build and pay the plaintiff for one-half of the 
wall to be used by him, the law will imply that it 
was to be done within a reasonable time. Rawson vs. 


Sead ttntenphdndaat tesa tents: via sndes cbenccccadsoe sess tec 19 
RECEIPT. See Guardian and Ward, 4, 5. 


RECEIVER. 


. A purchase by a Receiver, as agent of another, of 
property sold at his own sale, made under order of 
Court, is voidable at the election of a party having a 
beneficial interest in the property, and when such 
election is promptly made, the sale will be set aside. 




































ws 












Carr, executor, et al. vs. Houser, administrator ........ - 477 T 
2 RECORDING INSTRUMENTS. 

1. It is not necessary that a Notary Publie shall affix 
his seal to the probate of a deed by asubscribing wit- 4 






ness, . Nichols vs. Hampton......c.ceceessereceereereceeens 253 
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2. A mortgage recorded within three mouths from the 
date of its execution is a lien from its date, even against 
bona fide purchasers without notice. Ibid. 

3. An affidavit, probating a mortgage, taken before the 
attorney of the mortgagee, who is a Notary Public, is 
not a legal affidavit, and a mortgage recorded on such 

probate is not legally recorded. Ibid. 


REFORMATION OF INSTRUMENTS. 
See Equity, 12. 















RELIEF ACT OF 1870. 


1. When in November, 1864, a contract was made for 
hoard for a year, and in February, 1865, a note was 
given for the sum agreed on, but the boarding ceased 
in August, 1865, and in November, 1865, the parties 
had a settlement, and the equities of their Confederate 
contract were agreed upon, the true value of the board 
actually received, settled, and a new note given for 
what was due: 

Held, That this contract of November, 1865, was not a 
renewal of the note of February, 1865, and that the 
tax-affidavit, required by the Act of October 13, 1870, 
was not necessary. Greene et al. vs. Lowry...-.+..000 

2. It is not necessary that the declaration shall affirma- 
tively show a case to be within the exceptions men- 
tioned in the 14th section of the Act of October, 13th, 
1870, to excuse the filing of the affidavit required by 
the 2d section of the Act. It is sufficient, if the facts 
be made to appear to the Court by proof. Montgom- 
ery et al., executors, vs. Pritt et Al.....cccecesrecceceesees 

3. Where, in a suit pending on a promissory note dated 
before the 1st of June, 1865, it appeared that thesuit was 
in the name of an administrator, that a widow and 
minor children were the sole distributees of the estate, 
and that the note had been taken by the administra- 
tor as part of the consideration of a tract of land sold 
by him belonging to the estate : 

Held, That, prima facie, the note was due to the widow 
and minors, and within the exceptions to the Act of 
October 13, 1870, so that the tax-affidavit was unnec- 
essary. Smith, administrator, vs. Howell et al.......... 

4. Where it appeared that the debt for which the execu- 
tion was issued was contracted prior to June Ist, 1865, 

Vou. xuvir. 48, 
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that it was for the unpaid purchase money due for the 
land levied on, that the complainant was, at the time 
of the comencement of the action on which the judg- 
ment and execution were founded, in possession of the 
land, and is still in possession, it was proper in the 
Chancellor to refuse an injunction against the sale of 
the property under said execution, applied for on the 
ground that the taxes on the debt had not been paid. 
Hambrick vs. Dickey et dh ...c.cicscrscccccsievccccsesceceees 


5. To make one a “claimant” of the property, within 
the meaning of section 5 of the Act of October 13th, 
1870, so as to be permitted to file the counter-affidavit 
there provided for, he must put in aclaim to the prop- 
erty, under the claim laws of this State. Adams vs. 
Worrill 


PESOS SHEER HEHEHE TEES HEHEHE SESE EEEEEEES HOHE EH EEE EEE SESEED 


. Where an action was pending on a contract made 
before the first of June, 1865, and no tax-affidavit of 
taxes paid was made as required by the Act of Octo- 
ber 13th, 1870, and no motion was made to dismiss 
for such failure, and a trial was had on the merits, it is 
too late, after a verdict for the plaintiff, to move for 
a new trial, on the ground that no affidavit was filed, 
and no proof given on the trial as tothe payment of 


taxes. Everett vs. Southern Express Co........0.s0.0+008 


. The failure to make a motion to dismiss is an implied 
consent that the case does not come within the Act. Jd, 


. Where a creditor applies for letters of administration 
upon the estate of his deceased debtor, it was error in 
the Court to exclude notes and mortgage to secure the 
same, made by the debtor, which were offered in evi- 
dence to show the indebtedness, on the ground that no 
affidavit had been filed of the payment of taxes thereon. 
Fiinatein vs. Latimer et al.......cccecece-cseccssesecece sseeee 


. An executor, who has willfully or negligently mis- 
managed the property in his charge to the injury of a 
legatee, cannot avail himself of the previsions of the 
Relief Act of October 13th, 1870, when sued by such 
legatee. Anderson vs, Green, executOr.....0. .cceeerereee 


10. A plaintiff is a competent witness to prove the pay- 
ment of taxes on the debt sued on, though the other 
party to the contract may bedead. Mumford vs. King, 
executor 


POSH SETH EEHEEEEEH SHEE HTHSHES HOSES SHEE EEE. CHEE 


11. A claim by one partner against his co-partner for 
an unascertained amount, growing out of partnership 
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settlement of the partnership concerns, is not required, 
before such settlement, to be given in for taxation. 
Hence, where a bill is brought to compel such a set- 
tlement of a partnership, which ceased business with- 
out formal dissolution, before June, 1865, it is not 
necessary for complainant to file an affidavit of pay- 
ment of taxes on the claim sought to be enforced. 
Lopez vs. McArdle, administrator... ...+++:sreseeresereeee 

12. Where, in an arbitration between the guardian of a 
minor legatee and the executor of an estate, it was de- 
creed that all the notes of the estate should be turned 
over to the mivor as her property : 

Held, That in a pending suit on one of the said notes, 
proof of this award excused the filing of the affidavit 
required by the Act of October 13, 1870, and this is 
not met by proof that there are outstanding debts 
against the estate. Heartwell, guardian, vs. Tomp- 
BOMB Ob boi ogns so poqe p-cqtiepstippesie caper cbesipnoesz pen «seco 

13. Where an affidavit of taxes paid, as is required by 
the Act of October 13, 1870, was filed within the 
time prescribed, but the affidavit failed to say that 
“the plaintiff expected to prove the same on the 
trial : 

Held, That the affidavit is amendable at the trial. Fer- 
guson vs. New Manchester Manufacturing Company... 

14. Where a holder of bank bills, issued before June, 
1865, gives them in regularly at what he swears, on 
the trial, he was willing to sell them at, and pays the 
taxes due on that valuation, there being no contradic- 
tory evidence of the value of the bills, it is a suffi- 
cient compliance with the Relief Act of 1870. Man- 
ufacturers’ Bank of Macon vs, Lamar.......cceveseereee 

15. In suit on a bond executed before June, 1865, and 
for the payment of money, upon the happening of a 
certain contingency, which does not happen until after 
that date, no affidavit of the payment of taxes need 

be filed. Jackson vs. Gayden.....escssescecseceee seeeeeens 


REMAINDER. 


1. Where, in a marriage settlement, certain property was 

settled upon the wife for life, remainder to the hus- 
band for life, remainder to the heirs general of the 
husband : 


transactions, and which can only be ascertained by a 
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Held, That the husband took a vested remainder in fee. 
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Varner vs, Boynton et al...c.ccscscssecsscccvscseccsecssvese 


2. Where the husband, with the consent of the wife, in- 


vested a portion of the estate so conveyed in real es- 
tate, taking from the vendor a bond for titles, his 
heirs-at-law have no right to follow the proceeds to 
the injury of the vendor, a portion of whose debt is 
still unpaid. Ibid. 


3. Where the husband has diverted a portion of the in- 


come of the trust estate, and invested the same, with- 
out the-consent of the wife, in real estate, and subse- 
quently, with her consent, invested a portion of the 
ome of the estate in the same real estate, the heirs- 
at-law of the husband have no right in the remainder 
of the corpus, as against the right of the wife to be 
reimbursed for so much of the increase as was so di- 


verted and invested. Ibid. 
RES ADJUDICATA. 


. An award having been made the judgment of the 


Court without objection, equity will not interfere to 
set it aside on account of fraud in the original cause 
of action, or of fraud in obtaining the complainant’s 
consent to the arbitration, where all the facts were 
known at the time of the motion to make the award 
the judgment of the Court. Clark et al. vs. Thur- 
mond 


RESOCISSION. See Sale, 2. 
SALE. 


- When there is a sale of goods, with a warranty of 


quality, and a delivery and acceptance by the buyer, 
aud the goods prove not to correspond with the war- 
ranty, and there is no fraud by the seller, the measure 
of damages is the difference between the price paid 
and the value of the s as they actually were at 
the time and place of the sale and delivery, together 
with such consequential damages, if any there be, as 
come within the rule, excluding indirect and specula- 


tive damages. Clarke & Company vs. Neufville........ 


2. There can be no rescission, by the buyer, of a eontract, 


in a case of the sale and delivery of goods, unless the 
buyer return or offer to return the goods, and if, by 
his own act, as by a sale of a portion of them, he 
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render such delivery impossible, the buyer cannot, of 
his own motion, rescind. id. 

. Title to personal property may pass by sale without 
present delivery; but a mere promise to deliver, for a 
consideration paid, after the owner shall have done 
something necessary to enable him to deliver, does not 
pass title. The intention of the parties will govern. 
Thus, where A buys land of B, for which he gives him 
the note of a third person, and they afterwards cancel 
their trade, but B, having lost the note, promises to 
have a copy established, and then to deliver it in lieu 
of the lost original, or to deliver the original if found, 
the title to the note passed to A or not, at the time of 
the cancellation of the land trade, acoording as the 
parties may have intended. The jury in this case 
having found that the parties did not intend to pass 
the title to the note until it was safely delivered to A, 
which finding is supported by-evidence, the verdict 
will not be disturbed. Cheney et al. vs. Dalton 

4. When a merchant sells an article as a fertilizer, at 
the market value of that particular kind or. descrip- 
tion of fertilizer, the law implies that he warrants to 
the purchaser thereof, that the article sold is a mer- 
chantable article, and reasonably suited to the use for 
which it is purchased; and if it is not, the defendant 
may plead it in abatement of the purchase money 


agreed to be paid therefor. Radcliff vs. Gunby & Co. 
SAW MILL LIEN. See Lien, 3, 4, 5. 


SCALING ORDINANCE. 


. This being a Confederate contract, the amount to be 
paid must be determined under the provisions of the 
Ordinance of 1865. Clark et al. vs. Lyon et al......... 202 

. Where a defendant is sued upon a note given in the 
year 1863, in part payment for property, of which he 
was in possession of an undivided half at the time of 
the trial, he is entitled to the benefit of the provisions 
of the Ordinance of 1865, notwithstanding his refu- 
sal to deliver up the property for the note. Lwums- 
den vs. Manes 

. A State bank, not specially authorized by its charter 
to do so, could not, in 1862, issue any of its bills, in- 
tended to be used as money, redeemable otherwise 
than with gold or silver coin. Where it did issue bills 
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at that date, in the usual form, it is inadmissible in a 
suit on them by a bona fide holder; who did not re- 
ceive them from the bank, but purchased them from 
others, to prove that they were intended by the bank 
to be payable in Confederate currency, and were so 
understood by the community in which the bank was 
located. The Ordinance of 1865 does not apply to 
such contracts. Manufacturers’ Bank of Macon vs. 


SETS SHEE SEE SHEE ERE Oe CHT ETE SER ASHEEH OHH EEE REEEEE 


SECURITY. See Principal and Security. 
SET-OFF. 


. To-establish a set-off, the law requires the same evi- 
dence as if the defendant had originally sued the plain- 
tiffs on the claim. Wilson & Co. vs. Walker........... 319 

2. The jury having returned a verdict in favor of the 
defendant on his plea of set-off, and there not being 
sufficient evidence to create a prima facie liability of 
the plaintiffs on the same, a new trial will be granted. 
Ibid. 

3. A surety whose principal has been adjudged a bank- 
rupt, when sued for the debt on which he is surety, 
cannot set off against it usurious interest paid by his 
principal to the creditor, on transactions other than 
the one out of which the debt arose, on which the 
surety is sued. Woolfolk vs. Plant & Son............... 422 

4. In a suit on a promissory note due to A, a set-off due 

to the defendant by a partnership of which A isa 

member, cannot be pleaded either at Jaw or equity un- 

less there be special circumstances also pleaded, to 

avoid the want of mutuality between the two debts. 

Weak va. Hendrik... siisiciciseisce cid sev secceeece cdvieevsss soose! 626 


SHERIFF. 
1. Where a sheriff fails to advertise and sell goods levied 
on under a mortgage fi. fa. on the 10th of April, 1871, 
until the first Tuesday in October, upon the ground 
that the defendant notified him that he would-apply 
- for a homestead exemption in said property, which 
exemption was not set apart until September 19th, 
1871, upon application in bebalf of plaintiffs in fi. fa., 
a rule absolute should be issued against him. Kim- 
bro & Company vs. Edmondson........0+60.cecescceveeees 130 


2. An appointment by the Judge of the Superior Court, 
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of one to perform the duties of sheriff, under section 
251 of the Revised Code, holds until there is an elec- 
tion of some one to fill the vacancy, as provided by 
law, and no longer. Heys vs. Walters 

. Notice given to one deputy sheriff by the tax collec- 
tor, under the circumstances set forth, to satisfy the 
tax fi. fa. with the money first made, is notice to all. 
Beatie vs. Brown et al 

. Where the securities of a sheriff applied to the Gov- 
ernor to be released from his bond, and the Governor 
ordered the sheriff to give another bond with security 
to the Ordinary of the county, within ten days; on 
failure to comply within the time prescribed, he for- 
feited his right to exercise the duties of the. office, 
although there may have been a vacancy in the office 
of Ordinary during the period. Bosworth vs. Walters 
Gl oon. 90.gan cad cnn voqosgeve ccs nanses codhop soophegee ope svecgess 


SPECIFIC PERFORMANCE. See Equity, 6. 
STATUTE OF FRAUDS. See Frauds, Statute of. 


STATUTE OF LIMITATIONS. 
See Limitation of Actions. 


STEAMBOAT LIEN. See Lien, 8, 9. 


TAX. 

1. In a suit against the Ordinary of a county for taxes 
allege to have been illegally collected from the plain- 
tiff, the declaration must set forth the facts showing 
such illegality. Montgomery and West Point Rail- 
road Company vs. Duer, Ordinary 

2. The remedy against the superintendent and the other 
officers of the Westera and Atlantic Railroad is the 
same as against tax collectors and receivers, Scofield 
et al. vs. Perkerson et al; Hinton, et al. vs. Same 

3. A sale of the land by the assignee of a bankrupt 
does not divest the lien of the State upon the land for 
taxes due on it, even though sold by the assignee free 
of incumbrance. Stokes vs. T'he State and County.... 

4, An execution issued by the tax collector for the un- 
paid taxes against the land, which has not been 
returned by any one, describing it as the property of the 
persons who last returned it, is valid against the land, 


743 


412 





744 


University of 


INDEX. 





although such persons may no longer be the owners 
of it, and may not have owned it at the time the law 
fixes the liability for taxes, to-wit: the first day of 
April. Ibid. 


. A claim by one partner against his co-partner for an 
unascertained amount, growing out of partnership 
transactions, and which can only be ascertained by a 
settlement of the partnership concerns, is not required, 
before such settlement, to be given in for taxation. 
Hence, where a bill is brought to compel such a set- 
tlement of a partnership, which ceased business with- 
out formal dissolution, before June, 1865, it is not 
necessary for complainant to file an affidavit of pay- 
ment of taxes on the claim sought to be enforced. 
Lopez vs. McArdle, administrator........0..s.00ceeeeeeee 


6. While it is true, as a general rule, that no judicial in- 
terference can be had in any levy or distress for taxes, 
yet where it happens that the tax collector placed a 
tax fi. fa, in the hands of the sheriff, with instructions 
to collect the same out of the first money that should 
come into his hands from the sale of the defendant’s 
property under an execution held by him, and the 
sheriff did sell property of the defendant for more 
than enongh to pay off-the tax fi. fa., under other 
executions, and application was made to the tax col- 
lector for his consent to have this money paid over to 
such executions, which he refused, and the sheriff 
thereupon took the responsibility of paying over the 
money to the levying executions and then of his own 
motion levied the tax fi. fa. upon other property of 
the defendant without instructions to do so from the 
tax collector, the sheriff will be enjoined from pro- 
ceeding under the tax fi. fa. at the instance of a cred- 
itor of the defendant, who has attached the property 
last levied on, who states in his bill that the defend- 
ant is insolvent, and that if complainant is deprived 
of this means of secaring this debt by the action of 
the sheriff, he will lose it, it being apparent that the 
sheriff levied the tax fi. fa. for his own protection and 


not for the benefit of the State. Beatie vs. Brown et al. 458 


. Notice given to one deputy sheriff by the tax collec- 
tor, under the circumstances set forth, to satisfy the 
P79 fa. with the money first made, is notice to all. 
Thi 






















































INDEX. 
TENANTS IN COMMON. 


1. Where a tenant in common conveys the whole lot to 
a third person, and the grantee took possession, claim- 
ing the entire lot as his own, this action constitutes a 
disseizin and ouster of the other tevants in common, 
and they are barred from asserting their right to such 
property after the expiration of seven years. Horne 
Cb D:: bs! Matlh .. <:5icarianons sndsesete pibbsbvagde tisk eteiebices 

. Where a prescriptive title is set up in defense to an 
action of ejectment, it is competent for the defendant 
to show the good faith with which he purchased, 
Ibid. 


TROVER. 


. It is error in the Court to charge the jury in a trover 
case, that a demand and refusal is proof of conversion, 
it not appearing that the property sued for was in the 
possession, power, or control of the defendant, at the 
time of the demand and refusal, but if in such a case, 
there be conclusive proof of a conversion in fact, a new 
trial ought not to be granted. Seago vs. Pomeroy..... 

. When the owner of a past due promissory note placed 
it in the hands of A for colleétion, and A sold it to B, 
and B converted it teahis OWn use : 

Held, That the true owner might maintain trover for 
the note against B, and that B got no title by his pur- 
chase from the agent. bid. 


TRUSTS. 

1. Implied trusts are not within the statute of frauds, 
and the Courts will hear parol evidence, showing the 
facts from which they are sought to be implied. Alex- 
ander, executriz, vs, Alexander et al.,.....+.+ precapepminetting 283 

2. Where one holds the legal title to property, but the 
same has been paid for by or with the funds of another, 
the law implies a trust. Ibid. 

. Where a guardian has purchased property with the 
funds of his wards, and has, by his written and sworn 
auswer toa bill in equity, so declared, and that he 
holds it for their use, the wards may recover the prop- 
erty in a Court of law, notwithstanding it may appear 
that the guardian took the deed to himself, making 
no mention of his wards. Ibid. 


4, Receipts in full by wards to their guardian, which, 
in express terms, discharge the guardian from all 
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liability, may be explained by parol, and will only 
cover such matters. as were intended to be covered 


thereby. Ibid. 


. A receipt in full by a ward to his guardian, discharg- 


ing him from all claims the ward may have against 
him, in law or in equity, does not convey to the guar- 
dian any title to the land held by the guardian for 
him, even though the same be held under an implied 
trust, especially if, at the time of the receipt, the ward 
has reason to believe that the title of the land is to 
the guardian as guardian. Ibid. 


USURY. 


. Where a suit to recover usury paid was brought 


against a Loan and Building Association, chartered 
by the Superior Court in favor of one who has been 
a member and borrower, and who, failing to comply 
with the rules, as to the payment of his monthly 
dues, had, by way of settlement, conveyed to the 
company certain real estate at an agreed price in full 
discharge of his obligations, and it appeared in proof 
that the company consisted of two thousand shares ; 
that $1 00 per month was to be paid upon each share 
until the accumulations should make each share worth 
$200 00; that the monthly receipts were to be used 
in advancing to the shareholders on their ultimate 
interest at such rates of premium as the money might 
bring at auction, and that each shareholder, taking 
an advance, was to pay $1 00 extra upon each share 
advanced upon, giving a real estate mortgage to secure 
the performance by him of his agreement to pay his 
dues as the constitution of the company required : 


Held, That the contract of a member taking an advance 


according to the rules, was not usurious upon its face, 
whatever might be the premium at which he agreed 
to take the advance. Parker vs. Fulton Loan and 
Building Association. .....cee sscecsecsececececeeseeeeecceees 


2. Whether such a contract, though legal upon its face, 


was, in fact, illegal, would depend upon the object of 
the association. If it were, in truth, a mere devise 
to evade the usury laws, then it would be illegal, if 
in fact more was taken for the use of money than 
seven per cent. perannum. But if the organization 
were in fact and bona fide a plan with the real intent 
and object of “accumulating a fuud by monthly sub- 
scriptions or savings of the members thereof, to assist 
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them in procuring for themselves such real estate as 
they may deem proper,” then it would not be illegal ; 
and this being a question of fact, depending upon 
evidence, it was proper for the Judge to leave it to 
the finding of the jury. Ibid. 

3. When no other facts appear to the jury, by the proof, 
going to show the object of such an association than 
the Constitution, and the contract made in accordance 
therewith, a verdict of the jury that the contract is 
not illegal, is not only supported by, but is required 
by the evidence. Ibid. 

4. If a contract claimed by one of the parties to be 
usurious and by the other not, is compromised and 
settled between them, the question of dispute as to 
the usury, forming a distinct item of the settlement, 
this is an accord and satisfaction even as to the usury, 
and the money paid cannot be recovered back, but a _ 
mere compromise and settlement of the debt without 
a distinet reference to the dispute as to the illegality 
of the contract is not a bar to a suit to recover back 
the usury paid. Ibid. 

5. A surety whose principal has been adjudged a bank- ~ 
rupt, when sued for the debt on which he is surety, 
cannot set off against it usurious interest paid by his 

principal to the creditor, on transactions other than 

the one out of which the debt arose, on which the 






























surety is sued. Woolfolk vs. Plant & Son......... moon sh 422 
VENUE. See Domicil, 1, 2, 3. 
VERDICT. 





1. Where a verdict is plain and unmistakable in its terms 
and legal effect, it is error in the Court to permit coun- 
sel for the party against whom the verdict is rendered 
to interrogate the jury, on the reading of the verdict 
by the Clerk, as to what they intended by their ver- 
dict. The verdict in such a case not being ambiguous 
must speak for itself. Anderson vs. Green, executor... 361 


2. Where a legatee files a bill against the executor of the 
will under which the complainant claims, to compel 
the payment of his legacy and the executor sets up 
the defense of plene administravit preter, which is con- 
troverted by the complainant, and the jury found the 
following verdict: “ We, the jury, find the sum of 
$5,000, with legal interest thereon from the 24th day 
of November, 1855, for the complainant, John An- 
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derson, to be raised out of the estate of A. H. Ander- 

son, deceased, in the hands of Moses P. Green, execu- 

tor,” the complainant is entitled to a judgment de 
bonis testatoris et si non de bonis propriis. Ibid. 

3. The decree of the Chancellor should conform to the 
verdict. Where a decree was rendered by the Chan- 
cellor not conforming to the verdict, and pending a 
motion by defendant for a new trial, complainant ex- 
cepted to the decree rendered and brought the case to 
this Court, where the bill of exceptions was dismissed 
as prematurely sued out, and at the hearing of the 
motion for a new trial, complainant again moved to 
reform the decree, so as to make it accord with the 
verdict, which motion to reform the Chancellor again 
entertained and overruled, and also granted the new 
trial, to all of which complainant excepted within 
the thirty days required by the statute, he is not es- 
topped from assigning error upon the ruling. of the 
Chancellor refusing to reform the decree. Ibid. 

4. Where the verdict of the jury is for a sum not more 
than the evidence shows the complainant is entitled to, 
a new trial will not be granted because they may have 
arrived at the result by an erroneous calculation— 
conceding that, in this case, the mode of calculation 
adopted by the jury was erroneous, Ibid. 

5. Jurors cannot be heard to impeach their verdict. Id. 

6. Where a bill was filed by the legatees of an estate 
against the executors, praying an account and settle- 
ment, and the jury find in favor of two of the com- 
plainants only, directing certain specific assets on hand 
to be turned over to them, saying nothing about the 
other complainants : 

Held, That, as in equity, the jury may find a special 
verdict, this verdict is not void, as not disposing of 
the issues. Shell et al. vs. Sanders et al .......0+0.c0000 

7. The Chancellor may, in the final decree, dispose of 
the whole case in accord with the verdict, and it is, 
therefore, sufficient. bid. 

8. Where, on the trial of a bill for account and settle- 
ment in favor of the legatees of an estate against the 
exeeutors, the jury found that one of the executors 

was not liable to the legatees at all, and the verdict 

directed certain notes and assets to be turned over by 
the other executor to the legatees, and two of these 
notes were the notes of the executors, made by them 
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as memoranda of moneys belonging to the estate, used 
by them: 

Held, That the verdict was illegal. The jury should 
have found against the executors a money verdict for 
the amount of the notes, and it was right in the Court 
to grant a new trial. Ibid. 


WAREHOUSEMEN. See Carriers, 2, 3, 4. 
WARRANTY. 


1, When there is a sale of goods, with a warranty of 
quality, and a delivery and acceptance by the buyer, 
and the goods prove not to correspond with the war- 
ranty, and there is no fraud by the seller, the measure 
of damages is the difference between the price paid 
and the value of the goods as they actually were at 
the time and place of the sale and delivery, together 
with such consequential damages, if any there be, as 
come within the rule, excluding indirect and specula- 
tive damages. Clark & Company vs. Neufville......... 
. If B buy land from A and take possession, he cannot 
resist the payment of the purchase money if he has not 
been disturbed in the possession by showing A’s want 
of title, unless he show that A is insolvent, or show 
other facts to establish the insufficiency of his war- 
ranty. Booth va. Saffold... ....0.cccccccccccasscccevecaseses 
. When a merchant sells an article as a fertilizer, at the 
market value of that particular kind or description of 
fertilizer, the law implies that he warrants to the pur- 
chaser thereof, that the article sold is a merchantable 
article, and reasonably suited to the use for which it 
is purchased; and if it is not, the defendant may plead 
it in abatement of the purchase money agreed to be 
paid therefor. Radcliff vs. Gunby & Company......... 
. A deed, or bond for titles to a tract of land, by its 
number in the State survey, binds the obligor to make 
title to the land within the boundaries of such survey, 
and if a part be sold off before the date of the deed, 
this is a breach of the bond; nor is this breach excused 
by the fact that the quantity sold off is small, and the 
bond describes the number, containing two hundred 
and two and one-half acres, more or less. Smith vs. 
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. Proof that the obligee in a bond for titles knew that 
the obligor was not the owner of the whole of the Jand 
described in the bond, is no reply to a plea of a breach, 
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unless it appear that there was aiagithke i in the des- 
cription. Ibid 


WESTERN AND ATLANY:C RATLROAD. 
1. On the abolition, of the offices of the Western and 
Atlantic Railroad, the Comptroller General became 
the proper custodian of the books and records of the 
road, and the duty of causing the true amount due 
by defaulting officers of the road to be ascertained 
devolved upon him. Scofield et al. vs. Perkerson 
et al. 3 Hinton et al. ve. same..........cccccesecess-cesceeee 325 
2. The Legislature has authority to appoint, by reeulie- 
tion, a committee of their own body as ministerial 
agents, to audit and state the accounts of the officers 
and agents of the Western and Atlantic Railroad. 
Where such a statement shows an officer or agent in 
default, and is transmitted by the committee to the 
Comptroller General, and he thereupon issues execu- 
tions against the defaulting officer and his sureties, 
this Court will presume that he satisfied himself of 
the correctness of the committee’s report by inspec- 
tion of the books and accounts of the Western and 
Atlantic Railroad, and adopted it as his own. bid. 
3. The remedy against the superintendent and the other 
officers of the Western and Atlantic Railroad is the 
same.as against tax collectors and receivers. Scofield 
et al. vs. Perkerson et al. ; Hinton et al. vs. Same...... 350 


WILL. 


1. Where there is no ambiguity on the face of a will, 
parol evidence is inadmissible to explain it. Hill et al. 
vs. Alford......... libs toee sos eRbebbdnh sipehnndsoe coedin vesecdben 247 
2. Where a will. provided that, as testator’s children 
should marry or come of age, the executor should 
give off such portions of the property as he thought 
proper, the title to the same remaining in the estate 
until the youngest child should marry or come of age, 
when it should be brought into the general fund and a 
final division take place, and in case all the children 
should die without leaving children at the time of their 
death, then the property to pass to the Inferior Court 
d of Putnam county, for certain specified purposes ; and 1 
| the youngest having survived all the children, and 
having been placed in possession of the entire estate, 
and having died after he arrived at full age, leaving 
two children : 
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Held, That the purehas*-s, under an execution against 
said youngest child, “btain a valid title thereto '¢ as 
against his children., «+ bid. 


3. Probate of a will in common form unattacked for 


seven years, is conclusive, upon all parties in interest, 
except minor heirs-at-law. Anderson vs. Green, exe’r, 
4. A legatee is not barred from asserting his claim to a 
legacy against the executor where suit is brought with- 
in ten years after the legatee arrives of age. Ibid. 


. Where a will has been proved in common form for 
more than seven years, a legatee does not waive the 
estoppel thereby created by filing his bill against the 
executor for an account and discovery. Ibid. 


. The law presumes a testator, in making his will, to 


have had a legal intention in view until the contrary 
is shown. Ibid. 

. Where a will, executed in July, 1850, the testator 
dying in 1859, conveys property in trust, the proceeds 
to be applied to the benefit of certain slaves, and pro- 
vides that the survivor shall receive the whole benefit, 
the clause is inconsistent with the provisions of the 
fourth section of the Act of 1818, against manumis- 
sion, and therefore void. Bennett et al. vs. Williams, 
COMARAMEIRE a «050.9 + >-00me. ne roogectaonae+ sen tarnaneresnnenpeedit 
. The will must be construed under the law as it exist- 
ed at the time of the death of the testator. Ibid. 


. Where a testator, in 1854, made his will, by which he 
left certain land to his son, whom he appointed execu- 
tor, and in 1856 conveyed the land to his son by deed, 
reserving a life estate to himself, and delivered the 
deed to his son, the legacy is adeemed. If, on the 
death of the testator in March, 1864, the son takes 
immediate possession of the land, claiming it under 
the deed, and in January, 1865, prove the will and 
qualify as executor, but does not return the land as 
part of his father’s estate, he is not estopped by the 
probate and his qualification as executor, without 
more, from setting up his title under the deed adverse 
to the will. Worrill, andministrator, et al. vs. Gill, 
administrator... 


10. On the eveitigatioa of ¢ an issue of devienott we sion 
where one of the grounds of the caveat is, that the 
executor did, by fraud and deceit, and fraudulent and 
false representations, procure the testator to make the 
will, the admission of the executor, who takes‘an inter- 
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est under the will, made after qualification, in refer- 
ence to the conduct or acts of the executor himself, as 
to a matter relevant to the issue, (anc his statement 
that he had procured the testator to make the will for 
certain purposes is such) should have been admitted 


as evidence in chief. Dennis et al. vs. Weekes.......... 514 
11. The fact that such evidence was admitted in rebuttal 


to impeach the executor, who testified as a witness in 
favor of the will, is not the full measure of the rights 
of the caveators, and they are entitled to a new trial 
on account of the rejection of this testimony as evi- 
dence in chief. Ibid. 


12. Where one of the grounds of caveat is undue ipfiu- 


ence exercised by the executor of the testator, in pro- 
curing him to make the will, evidence showing that 
the executor, as agent of the testator in 1863 or 1864, 
applied to the Confederate conscripting officer to have a 
white man exempted from military service for the pur- 
pose of overseeing the plantation of the testator, on 
the ground that the latter was so unsound in mind as 
to be incapable of attending to his own business, is 
admissible as evidence in chief for what weight the 
jury may give to it, to show the executor’s knowledge 
of the state of the testator’s mirid; where the evidence, 
with the exception of that of thé executor himself, 
shows that the executor exerted his influence over the 
testator (which was proved to be very great,) to have 
the will made, and all the witnesses testify that the 
testator had been a man of very weak, if not entirely 
unsound mind for fifteen years before his death, which 
occurred in 1869. Ibid. 


WIPNESS. 
In divorce cases, the husband is an incompetent wit- 


ness to prove the adultery of his wife. Cook vs. Cook 308 
2. A plaintiff is a competent witness to prove the pay- 


ment of taxes on the debt sued on, though the other 
party to the contract may be dead. Mumford vs. 


TGAG so swims envesanr novere Sbnieaedh tiebdabedeethis oonndenesiatge 414 
3. Upon the hearing uf the motion to make an injunc- 


tion permanent, it is not error in the Chancellor to 
receive the affidavit of the wife of one of the defend- 
ants, in relation to facts not coming to her knowledge 
from confidential communications of her husband. 
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